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A auaranty is an undertaking by one person to be 
answerable for the payment of some debt, or the due 
performance of some duty by another person who himself 
is primarily liable to pay or perform the same. If the 
guaranty be of a promissory note, the guarantor contracts 
that, if the note be not paid, he will pay it upon a pre- 
sentation to the maker and notice given him of the dishonor 
within a reasonable time. ‘This period is measured by the 
fact, whether the guarantor has suffered any injury by the 
want of an immediate notice. If he has suffered, then 
he is exonerated to the extent of the damage he has sus- 
tained. 

Simple as this definition of a guaranty is, there has been a 
good deal of confusion in accurately determining its nature, 
and the liability it creates. ‘Thus, the words, “I guaranty 
the payment of this note,” have been deemed, at different 
times, to create not only a contract of guaranty, but also to 
put the guarantor in the position of a joint and several maker, 
of an indorser, and of a maker of a new and independent 
promissory note. With like contradiction, an indorsement in 
blank upon a note has been held at one time to be a guar- 
anty, at another time, but under similar circumstances, to 
be an indorsement simply, and at another, the creation of a 
joint promise with the maker of the note. It will not be 
unprofitable, we think, to review the cases in which the 
nature of a guaranty has been discussed, and in which the 
confusion we speak of has arisen, and endeavor to extract 
therefrom the true doctrine as to the construction of guaran- 
ties and the liability they create. 
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542 The Guaranty of Promissory Notes. 


And first, as to those cases in which there has been an 
absolute guaranty indorsed in full upon the note. 

In Hough v. Gray, (19 Wend. 202,) A. made a prom- 
issory note, payable to B. or bearer, and C. indorsed it at 
the time it was made with a guaranty in these words — 
* [| guaranty the payment of this note.’”” The note was 
transterred to the plaintiff, and upon suit brought upon the 
guaranty, it was proved that C. guarantied the note for the 
purpose of giving the maker credit with the payee. After 
verdict for the plaintiff, a writ of error was sued out to the 
Supreme Court in bench. ‘The court held, after argument, 
that if the indorsement had been in blank, the defendant 
below might have insisted on the privilege of an indorser 
and reposed himself on the want of demand and _ notice, 
but that as he indorsed an absolute guaranty in so many 
words upon the note, the court below were clearly right in 
holding that he made himself a joint and several promisor 
with the admitted maker. etchell v. Burns, (24 Wend. 
456,) is to the same purpose. 

The case of Luqueer v. Prosser, (1 Hill, 256,) is pre- 
wae similar. Upon a motion for a new trial, the court, 
by Cowen, J., held that the guarantor was liable, upon 
authority and principle, to the plaintiff as a joint and sev- 
eral maker with the admitted maker of the note. It was 
maintained, that the guaranty was an absolute promise to 
pay the note; that it could not be distinguished from the 
undertaking of a surety of a note, who, equally with his 
principal, promises that the payee shall receive payment ; 
and that as the guaranty was a promise to pay money 
absolutely, it was of itself a valid promissory note; and as 
it was signed in fact by both the maker and guarantor, it 
was a joint and several note. 

In Manrow v. Durham, (3 Hill, 584,) a like decision 
was made. A. made a note, payable to B. or bearer, and 
B. afterwards (but before the note fell due) transferred it 
to C. in payment of a debt held by C. against him, with 
an indorsement thereon signed by himself and D. in these 
words — “* We guaranty the payment of this note.” The 
plaintiff proved that D. the defendant was the payee of the 
note, that he purchased a horse of the plaintiff on the day 
the guaranty bears date, and gave the note in payment, 
with the guaranty indorsed thereon, — D. signing the guar- 
anty at the request and as the surety of B. A majority of 
the court held, that the guaranty sued upon was in sub- 
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stance and legal effect a promissory note, and that the case 
itself was not distinguishable in principle from Hough v. 
Gray and Luqueer v. Prosser, and that = fact that the 
guaranty was made long after the note, was of no impor- 
tance. Upon the ruling of this case, Curtis v. Brown 
(2 Barb. 51,) was decided. 

These cases thus seem to establish, that the court or a 
party has the power to annul, at will, a contract of one 
kind, and to substitute in its place a contract of another 
kind. In other words, they hold that in all cases, where 
a person guaranties a note by an absolute guaranty in full, 
whether he is privy to the consideration of the note and 
indorses his undertaking thereon at the time it is made, as 
in Heugh v. Gray, or whether he is not privy to the con- 
sideration of the note, and guaranties it long after its crea- 
tion, as in Manrow v. Durham, he is not to be deemed a 
guarantor simply, but a maker of a joint and several prom- 
issory note with the original maker. It is needless to say, 
if this is the true doctrine, that important consequences 
flow from it, particularly with reference to the extent of 
the operation of the statute of frauds. 

But it may well be doubted, whether the cases which 
we have cited represent the law as it really is. There is 
something very repugnant to good sense in calling a guar- 
anty a promissory note, that is, a promise by one person to 
pay money to another, absolutely and at all events. And 
it is not strange, therefore, that a vigorous opposition has 
been recently made to such a doctrine. 

Let us inquire into the authority upon which the cases 
we have just cited rest, and the principle which supports 
them. 

Two decisions in the Massachusetts Reports, and one in 
the New York Reports, are the basis, so far as authority 
goes, upon which the doctrine in question is usually placed. 
In Hunt v. Adams, (5 Mass. 358,) A. made a note payable 
to B., under which C. wrote: “I acknowledge myself holden 
as surety for the payment of the demand of ‘the above note.’ 
Parker, C. J., in delivering the opinion of the court, held 
that the note and succeeding undertaking must be consid- 
ered as the joint and several promissory note of A. and C., 
and that it was the same thing in effect as if the name of 
C. had been signed directly to the note as surety. In 
White v. Howland, (9 Mass. 314,) A. made his note paya- 
ble to B. or order, and C. and D. indorsed it —*“ For value 
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544 The Guaranty of Promissory Notes. 


received, we jointly and severally undertake to pay the 
money within mentioned to the said William White.” The 
court said, the case was within the reason of Hunt v. Ad- 
ams, and the effect of the signatures of C. and D. the same 
as if they had signed the note on the face of it as sure- 
ties.! 

Now, it is clear, that neither of these decisions support 
at all the doctrine, that a guarantor of a promissory note is 
himself a joint maker of the note. In Hunt v. Adams, 
the indorser acknowledged himself holden as surety ouly, 
and without expressing any opinion as to the correctness 
of the ruling of the court in that case, it is enough that 
the contract of suretyship is entirely different from the con- 
tract of guaranty. In the one case, the surety is directly 
and immediately liable, but in the other, the guarantor is 
holden only upon condition. He undertakes to pay the 
note, if the maker does not himself pay it. The latter 
must be in default before any responsibility attaches to the 
former. In like manner, White v. Howland does not yield 
any support to the doctrine in question. In that case the 
indorsers undertook absolutely to pay the note. They did 
not put themselves in the position of guarantors. ‘Their 
contract was not conditional, but direct and absolute. 
How, if this is so, can the decision be cited as an authority 
for Luqueer v. Prosser and kindred cases, where the in- 
dorser expressly limited his contract to a contract of guar- 
anty ? 

To these two cases, Allen v. Johnson (20 Johns.) must 
be added, and the argument from authority in favor of the 
theory under discussion, as we believe, will be complete. 

The reasons upon which the theory is founded which 
turns a guaranty into a contract of an entirely different 
sort, are laid down in Miller v. Gaston, (2 Hill, 190.) 
Where a third person, it is urged, is privy to the original 
consideration, and at the time the note is given indorses an 
absolute undertaking on the back to pay it at maturity, he 
may be treated as a joint and several promisor with the 
party who signs on the face of the note. This stands upon 
the principle, that two instruments of the same general 
nature, both executed at the same time, and relating to the 
same subject-matter, are to be construed together as form- 
ing but one agreement. As he who signs on the face, and 


' Vide Luqueer v. Prosser, (1 Hill, 256.) 
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he who indorses his name upon the back, both promise to 
do the very same thing, to wit, to pay the money at the 
specified time, they may, without doing any violence to 
the contract, be regarded as joint makers. And as in 
point of form each indorses for himself, the undertaking 
may be treated as several as well as joint. This reasoning 
is not applicable to guaranties. It may very well be, that 
the making and guaranty of a note, both executed at the 
same time and upheld by one consideration, form but parts 
of one agreement ; yet it must not be forgotten, that while 
the agreement is one, it by no means necessarily follows 
that the parties to it take equal rights, or assume equal re- 
sponsibilities under it. ‘They do not, we claim, in the case 
of a guaranty, and the contrary assertion is a begging of 
the very question. ‘The maker of a note, by the very 
terms of his contract, assumes a primary and unconditional 
obligation, while the obligation of the guarantor is second- 
ary and conditional. He does not “absolutely undertake 
to pay the note at maturity.” His liability depends upon 
the default of the maker. Accordingly, it is not the fact, 
that he who signs the note, and he who indorses his name 
upon the back, promise to do the very same thing, to pay 
the money at the specified time. ‘They make no such 
promise. The maker, it is true, assumes an absolute obli- 
gation, to wit, to pay the money at maturity, but the guar- 
antor promises to pay only if the maker shall fail in his 
undertaking. His promise has no efficacy to bind him, 
until the default of the maker. How then, when their 
responsibility under their contracts are so different, can the 
maker and the guarantor of a note be said to be joint 
makers ? 

But this reasoning, by which it is attempted to sustain 
Hough v. Gray and Luqueer v. Prosser, however appli- 
cable to those cases, has no pertinence with respect to 
Manrow v. Durham. Here the, guaranty was not ex- 
ecuted contemporaneously with the note, nor was the 
guarantor privy to the consideration. But it was held, 
that these circumstances did not distinguish the case from 
those just alluded to. It would thus seem, that the courts 
themselves lay but little stress upon the principles upon 
which the confusion of guaranties and promissory notes 
are supposed to rest. 

In Luqueer v. Prosser, Justice Cowen argued with more 


plausibility, in this way. A man writes thus: “I promise 
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546 The Guaranty of Promissory Notes. 


that $100 shall be paid to A. or bearer,” — who can doubt 
but that such a promise is a good one? ‘The use of the 
word guaranty, or stipulate, or warrant, or covenant, or 
other word importing an obligation, does not vary the effect. 
Read the obligation of a man who signs a note with his 
principal, ‘A. B. surety,”—both and each virtually stipulate 
in the language of the note I have supposed. Both promise 
that the payee shall receive. In Morice v. Lee, (8 Mod. 
362—4,) Fortescue, J., said: “I promise that J. S. or order 
shall receive £100,” is a good note; suppose it to stand 
‘shall receive £100 of James Jackson,” or, “I will see 
that £100 is paid by James Jackson ;” all this and the 
like is no more than saying, I will pay so much by the 
hand of another. The whole inquiry is, Does the paper 
import an engagement that money shall be paid abso- 
lutely? If it does, no matter by what words; it is a good 
note. 

To the distinction between a guarantor and a surety, 
we have already had occasion to advert; and so much, 
therefore, of Justice Cowen’s argument as applies to the 
coincidence of the two contracts, may be passed by. The 
error in the remainder of his reasoning lies here: The 
words, “I will see that £100 is paid by James Jackson,” 
create a good promissory note, in all cases, in which James 
Jackson is merely the agent by whom I pay, the conduit, 
so to speak, through which the money is to pass. But 
where James Jackson himself absolutely promises to pay 
£100, and is himself primarily bound, and I also promise 
to see that he does pay it, that is, undertake to pay upon 
his failure, (and this is the position of the guarantor in the 
case Judge Cowen is commenting upon,) [ am no longer 
an unconditional promisor, but a promisor upon a certain 
contingency, which may never happen. In other words, 
as a promissory note is a promise to pay money absolutely 


and at all events, lam not a maker of such a note, but of 


a contract of an entirely different sort, to wit, a contract 
of guaranty; and it is a confusion not of terms only, but 
of things, to call any contract in each case precisely 
similar. 

Not only is the doctrine contended for founded upon no 
principle, but many inconveniences and vexatious questions 
will arise from its adoption. Thus, if one guaranties a 
note, and by his guaranty is to be deemed a joint and 
several maker with the original maker, who pays the note 
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at maturity, cannot he who thus pays the note demand 
contribution afterwards of his co-maker? And if it be 
said, that as regards the original promisor, the guarantor 
does not lose his character as such, is there not an absur- 
dity in saying that a person is the maker of a note with 
reference to one, but a guarantor only with reference to 
another? In like manner, should the guarantor pay the 
note upon the default of the maker, would he be able to 
recover more than a moiety only of what he paid. Again, 
we said at the outset, that reasonable notice, at the peril of 
the holder of the note, of default in payment by the maker, 
must be given to the guarantor. But if he is to be deemed 
a joint maker with the first, is not the necessity of notice 
done away? 

The theory which turns every guarantor into a joint 
maker, has been sometimes defended on the ground of its 
necessity, in order to give effect to the supposed intention 
of the parties, as ascertained from extrinsic evidence. But 
this is in violation of a salutary rule of law. Nothing can 
be more firmly settled, than that all prior negotiations are 
to be deemed merged in the final written agreement, 
which cannot be overruled by the conversations which 
preceded it. In the cases before us, however, no such 
reason can be pleaded. There is no pretence that the 
parties intended to create any thing else than a guaranty, 
yet the courts say the contract into which those parties 
have entered shall be set aside, and a contract of a different 
sort and of much more onerous obligation substituted in its 
place. 

“It is observable,” says Justice Story, in his Commen- 
taries on the Law of Promissory Notes, § 472, ‘that in 
some of the cases, the import of the language used by 
the indorser was that of guaranty. ‘I guaranty the pay- 
ment,’ &c. and the argument deduced from this mode of 
expression has been, that it limits the liability of the 
indorser to a mere guaranty, and that the courts are not 
at liberty to put upon the words of the party indorsing the 
note a different interpretation, and to hold him liable abso- 
lutely as a maker, when he means, on the face of the 
indorsement, to be held only as a guarantor. ‘There is 
great force in this argument, and it is difficult to see upon 
what ground it can be overcome.” 

Again, put the doctrine contended for in the best possible 
light, and it will be found, after all, to be nothing but an 




































































548 The Guaranty of Promissory Notes. 


attempt to evade the provisions of the statute of frauds 
relative to promises to answer for the debt of others. If 
it prevail, that statute will be abrogated to all intents, 
excepting the requisition that the promise be in writing. 
Though the defendant undertakes to answer for the debt 
of another without expressing the consideration for his 
undertaking therein, he has but to call his agreement a 
promissory note, and himself its maker, and the statute can- 
not reach him. 

Finally, the theory that a guaranty is a promissory note 
seems never to have been heard of in Westminster Hall, to 
which our courts have been always fond of looking for 
guidance and counsel. In James v. Williams, (5 Barn. & 
Ad. 1109,) and in Clancy v. Piggott, (2 Ad. & Ellis, 473,) 
the guaranties might have been called promissory notes 
much more reasonably than those in the cases before us, yet 
they were construed strictly as undertakings to pay the debt 
of another, and declared void under the statute of frauds. 

The cases, then, which declare a guarantor of a promis- 
sory note to be a joint maker with the maker in fact, 
rest neither in authority nor in principle, and are objection- 
able because contrary to well settled rules of law, and 
evasions of the statute of frauds. It would have been 
strange, therefore, if they had been permitted to become 
firmly established in our jurisprudence without a word of 
opposition from our judges. 

Accordingly, Chief Justice Bronson early began an at- 
tack upon the doctrine we are discussing, and did not 
cease from his assault until its authority was well-nigh 
overthrown. We cannot spare room enough to go into a 
minute history of his opposition, nor is it in fact necessary. 
He has himself summed up his labors in a few words: 
“The courts can have no right,” he aflirms in Brown v. 
Curtis, (2 Coms. 225,) “under color of construing the 
agreement, to say that it means something else from what 
the language of the instrument plainly imports. I have 
contended earnestly, though not always with success for 
this doctrine. 2 Hill, 80; Ib. 188; 3 Ib. 587; 6 Ib. 639. 
But the side of truth and principle will sooner or later 
prevail, and the decisions of the court of errors in Hall v. 
Newcomb, (7 Hill, 416,) and of this court in Spies v. Gil- 
more, (1 Coms. 321,) have greatly shaken, if they have not 
entirely overthrown the cases in which the courts have 
taken the liberty to remodel the contract of the parties. 
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Those cases have never had any ground of principle to 
stand upon, and I trust they will never be again cited as 
authority in this State.” 

Hall v. Farmer, (5 Den. 484,) is to the same purpose. 
Here, A. made a note payable to B. or order, and C. at the 
same time indorsed it with a guaranty in full. ‘The case 
cannot be distinguished from Luqueer v. Prosser, yet the 
court unanimously held the guaranty not to be a promis- 
sory note, but a special promise, in the words of the 
statute, to answer for the debt of another person. 

It has been doubtless observed, that the cases we have 
cited, both for and against the theory which converts every 
guaranty into a promissory note, are taken from the New 
York Reports alone. Indeed the doctrine itself is peculiar 
to that State. After considerable search we have been able 
to find but one other case in the reports of other courts, in 
which the subject is discussed. Either it has never arisen, 
though this seems improbable, or it has been thought too 
plain for discussion. 

The judgment to which we allude is that of Oxford 
Bank v. Haynes, (8 Pick. 423.) A. made a note payable 
to B., and C. indorsed it after it was made with the words, 
“T guaranty the payment of the within note.” The court, 
by Chief Justice Parker, held that the contract of C. was 
a guaranty, and that it was not susceptible of doubt that C. 
was not an original promisor. Is it too much now to say, 
that the judgments of Lugqueer v. Prosser and its kindred 
are no longer law, and ought at once and forever to be dis- 
regarded ? 

But not only has a guaranty been held to be a promis- 
sory note, but it has been declared to be an indorsement, 
and also a new and independent note, of which the guaran- 
tor was sole maker. In 4 Hill, 420, the judgment of the 
Supreme Court, in the case of Luqueer v. Prosser, was 
aflirmed in the Court of Errors. In the former court, it 
will be remembered, the guarantor was held to be a joint 
and several maker with the admitted maker of the note. 
But in the latter, Chancellor Walworth, whose opinion is 
alone given, maintained that the guarantor was to be re- 
garded as indorser of the note, rather than a joint and 
several maker. ‘“ A general guaranty like this,” he says, 
‘upon a note payable to bearer, is in law a general indorse- 
ment of the note, so that the plaintiff in error is liable to 
the defendant as an indorser. Yet, I also think that the 
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guarantor could have been sued upon this guaranty by the 
bearer of the note, as upon an absolute promise to pay the 
amount to the bearer when it became due.” ‘This case 
was followed by Leggett v. Raymond, (6 Hill, 640,) and 
sustains it. Here, A. made a note payable to B. or bearer, 
and two weeks after it was made, C. indorsed thereon a 
guaranty in these words, “I guaranty the payment of this 
note.” The plaintiff brought an action upon this indorse- 
ment, and the Supreme Court affirmed, on error, the judg- 
ment of the court below. ‘ According to the doctrine of 
the Court of Errors, in 4 Hill, 420, the defendant in this 
case”’ the court affirms “is an indorser of the note of A., 
and having been properly charged as such, the action may 
well be maintained. If we can get rid of the special con- 
tract, which the defendant actually made, it then stands as 
the common case of a note indorsed in blank by the payee. 
Such a contract imports a consideration, and is in its own 
nature negotiable. It matters not to whom the defendant 
passed the note ; the holder may sue.” 

We come now to the consideration of another class of 
cases in which the indorsement of guaranty is in blank. 
Let us examine them, and extract therefrom the doctrine 
they teach. 

In Massachusetts, the law is well established, and the 
rule with respect to negotiable paper, indorsed in blank by 
another than the payee, seems to be this. If a person in- 
dorses a note, payable to a third person or order, at the 
time when it is made, for the purpose of giving it currency, 
(and this will be presumed in the absence of opposing 
proof,) the indorser is an original promisor or joint maker 
with the note. But if he puts his name upon the note, 
after its date, the payee or holder may write over the sig- 
nature such an agreement as he will be able to establish, 
and upon this agreement he may bring an action, thus sup- 
plying, by parol proof, the agreement itself and the con- 
sideration." 

This rule is too well settled to be overthrown in that 
State. Nevertheless, Mr. Justice Hubbard, in the ablest 
decision,? perhaps, that has been delivered in Massachusetts 
upon the subject, declares his repugnance to the establish- 
ment of such a principle. “If the subject now brought 





' Vide cases cited in Union Bank y. Willis, (8 Met. 505-509) ; Story, 
Prom. Notes, § 476. 
2 8 Met. 505, ub, sup. 
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before us were a new one,” he says, “we should hesitate 
in giving countenance to such an irregularity, as to hold 
that any person whose name is written on the back of a 
note should be chargeable as a promisor.”’ 

The same doctrine obtains in New Hampshire, Vermont 
and Connecticut.!. But in New York, it is by no means so 
well established. It is maintained in the earlier cases, but 
is denied in the later cases to be found in the reports of 
that State. It may be well, therefore, to enter into an ex- 
amination somewhat in detail of the judgments rendered in 
New York upon the subject in question, and endeavor to 
extract the true rule from them. 

The first case worthy of notice is that of Nelson v. 
Dubois, (13 Johns. 175.) In this case A. made a note paya- 
ble to B. or bearer, and C. indorsed it in blank, at the time 
it was made, in order to give A. credit with B. Upon a suit 
by B. against C. the only question discussed was, whether 
C.’s promise was within the statute of frauds. And it was 
held, upon authority, that it was not, but was an original 
undertaking as surety, and the defendant was as much 
holden as if he had signed the body of the note. This 
case was followed by Campbell v. Butler, (14 Johns. 349,) 
which being precisely similar to Nelson v. Dubois, was 
decided on the same principles. 

The doctrine to be derived from these cases, then, is, 
that where a guarantor indorses his name in blank upon a 
negotiable (but unnegotiated) note, being privy to the con- 
sideration, he is to be deemed aco-maker. In other words, 
these cases hold, that though a person writes upon a note a 
contract of indorsement, and binds himself in form as an 
indorser merely, his contract, in order to carry out the in- 
tention of the parties as ascertained by parol evidence, may 
be changed, so as to coincide with that intention. ‘This 
objection, however, may be argued against such a doctrine. 
It does just what was done in Luqueer v. Prosser and 
Manrow v. Durham, to wit, it overthrows the rule that all 
prior negotiations are to be deemed merged in the written 
contract, which alone can be held to express the intentions 
of the parties. It permits parol evidence to annul a con- 
tract in writing, and substitutes another in its place, though 
the substitution is not necessary to prevent the failure of 
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parol evidence has, in other contracts, been permitted to 
contravene their terms, it would have been strange, indeed, 
if the decisions in Nelson v. Dubois and Campbell v. 
Butler had been permitted to stand. Accordingly, in 1841, 
their authority was questioned in Seabury v. Hungerford, 
(2 Hill, 80.) In this case, A. made a note payable to B. 
or bearer, which C. indorsed in blank. The note ran, “ Six 
months, &c., we jointly and severally promise to pay,” &c. 
It was signed by A. and indorsed “C., backer. Scoharie.” 
After argument, in which it was attempted to be shown that 
C. was a guarantor of the note, the court held, in substance, 
as follows: When a man writes his name without any thing 
more on the back of a negotiable promissory note, he agrees 
that he will pay the note to the holder on receiving due 
notice that the maker, on demand made at the proper time, 
has neglected to pay it. This is the legal effect of the 
indorsement, and the case is not open to any intendment, 
—certainly not to the presumption that the party meant to 
contract a different obligation. ‘The fact that the note was 
originally passed to the plaintiff, who is named as payee 
therein, cannot alter the contract of the defendant. The 
plaintiff stands in precisely the same situation in which he 
would have stood, if the note had been made payable to 
the defendant, indorsed by him, and then transferred by 
him for value to the plaintiff. And where the defendant 
can be charged as indorser, he cannot be made liable in any 
other form. Dean v. Hall, (17 Wend. 214,) is decisive 
on this point. 

Nor does it alter the case that C. was privy to the consid- 
eration for which the note was given. ‘This is not enough 
to change his contract of indorsement into one of guaranty. 
It is not enough, that the indorser knows what use is to be 
made of the note, or that he indorses for the purpose of 
giving the maker credit. If the note is negotiable, the 
only inference to be drawn from the fact of his putting his 
name on the back of it, is, that he intended to give the 
maker credit by becoming answerable as indorser. 

Besides, parol proof of any sort, tending to show that 
the defendant agreed to answer as a maker or guarantor, 
cannot be permitted to take the place of the written con- 
tract of indorsement. In other cases, and it must be so in 
this, the rule is, that when parties have put their contract 
in writing, that is to be taken as the evidence of their final 
agreement, and all prior negotiations are to be deemed 
merged in it. 
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The case of Nelson v. Dubois is an authority for the 
position that one, who puts his name in blank on the back 
of a promissory note, may be held liable as maker or guar- 
antor, when there is an agreement to that effect, and when 
he could not be charged as indorser. But it is not an au- 
thority for saying, as is generally supposed, that the usual 
contract of indorsement upon commercial paper can be 
changed into something else, by showing a prior parol 
agreement, to be answerable in some other form. More- 
over, in this case, the question whether the defendant was 
an indorser, did not arise.! 

This decision in Seabury v. Hungerford was followed 
by the similar case of Hall v. Newcomb, (3 Hill, 433,) and 
the same opinion maintained. The note in question, the 
court said, was payable to the plaintiff or order, and there 
was nothing in the indorsement of the defendant to indi- 
cate that he meant to be considered liable in any other 
character than that of a strictly commercial indorser. True, 
he knew the use which was to be made of the note; he 
was privy to the consideration. But so is every accommo- 
dation indorser, who becomes a party with intent to raise 
money ata particular bank. This takes nothing from his 
right to require a presentation and notice, provided the note 
be negotiable. 

This decision was affirmed on appeal to the Court of 
Errrors. 7 Hill, 416.2 Senator Bockee, of the second sena- 
torial district, delivered an opinion in favor of reversal, 
which is worthy of a close examination. It will be re- 
membered, that, in this case, A. made a note, payable to B. 
or order, and C. indorsed it in blank, to enable A. to raise 
money upon it. The note, although negotiable, never 
passed out of the hands of the payee. Upon the trial, the 
defendant was held to be an indorser and not a guarantor 
of the note, upon which the action was brought. 

The advocates of the doctrine maintained in Nelson v. 
Dubois, have no desire, it was contended, to set aside the 
contract of indorsement in these cases for another of a dif- 
ferent sort, except where the former cannot stand; nor do 
they wish, if it were possible, to annul that rule, which 
prescribes that the previous intentions and negotiations of 


' This decision has all the more weight, inasmuch as the note ran, “ We jointly 
and severally promise,” and it might have been inferred from this circumstance, that 
the defendant intended to bind himself as a joint maker of the note. 
2 See also Spies v. Gilmore, (2 Coms. 322,) where the doctrine of this case was 
unanimously affirmed in the Court of Appeals. 
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the parties are to be deemed merged in the contract which 
they have put in writing. But this great difficulty lies in 
the way of considering the contract in these instances a 
contract of indorsement only. If the contract be main- 
tained, precisely in the form in which it is set down in 
writing, the intention of the parties to give the payee of 
the note the security of C., the indorser’s name, will not be 
accomplished. For, taking the indorsement as it is, C. is a 
second indorser of the note, against whom the payee, if the 
note remains in his hands, has no remedy, inasmuch as the 
payee of a note or a first indorser cannot maintain an action 
against a second indorser. And if the note has been nego- 
tiated, while the holder has an action against C., C. has in 
turn his remedy against the payee, as a previous indorser. 
In order, therefore, that the intention of the parties may 
not entirely fail, we must consider C. as a guarantor of the 
payment of the note, or of a co-maker of a new note. 
This construction, founded on the maxim, ut magis res 
valeat quam pereat, will prevent the entire failure of the 
contract. The indorser will be thus bound, and the payee 
protected. 

The subject is not without its difficulties, but it may be 
replied to all this, that the intentions of the parties can be 
accomplished in a more simple way. Let the payee be 
deemed a first indorser, if you will, but then let his indorse- 
ment be held (as if it were written out in full), an indorse- 
ment without recourse. Then, if the note remains in the 
hands of the payee, he can declare against the second in- 
dorser, or guarantor, as the owner and holder of the note, 
setting forth his special, qualified indorsement, and subse- 
quent indorsement of the note to him by the second 
indorser. Vid. 4 Term R. 470. Or, if the payee has 
transferred the note, then the holder can bring his action 
against the guarantor. In either case, the latter will have 
no action over against the payee. ‘This course will pre- 
serve the symmetry of the law relating to guaranties of 
promissory notes, so that here, no less than where a guar- 
anty has been written out in full, there will not be an 
unnecessary change of a written contract. It will also 
preserve inviolate the rule laid down in Dean v. Hall, (17 
Wend. 214,) and in Seabury v. Hungerford, (2 Hill, 80,) 
which prescribes that where one can be charged as an 
indorser, he cannot be made liable in any other form. 

The case of Hill v. Newcomb, and more particularly 
that of Seabury v. Hungerford, were held to depend upon 
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Dean v. Hall, (17 Wend. 214.) In this case, A. made a 
note payable to B. or bearer, and C. indorsed it in blank. 
B. transferred the note to the plaintiff, who brought an 
action thereon, charging C. as maker of the note. The 
defendant demurred to the plaintiff’s declaration, and the 
court sustained the demurrer, holding the defendant to be 
an indorser. 

This case differs, however, from those last cited, in this 
particular. The note had been negotiated, and was in the 
hands of a bond fide holder. But, according to the view 
we have taken in the foregoing discussion, the fact of ne- 
gotiation is not a matter of substantial difference. In either 
case, the action equally lies against the indorser, who has 
no remedy over against the payee, whose contract is a con- 
tract of indorsement sans recourse. But it must not be 
forgotten, though the subject does not arise here, that the 
fact of negotiation is entirely different from the fact of ne- 
gotiability. If the note is not negotiable, he who makes 
an indorsement in blank upon it cannot be charged as an 
indorser, but must be held a guarantor or co-maker, accord- 
ing to the intention of the parties. 

The true rule, then, which obtains in the construction of 
guaranties, is this: In all cases, in which an absolute guar- 
anty is indorsed in full upon a note, the maker of the guar- 
anty is to be held, neither as a maker nor as an indorser, 
but as a guarantor simply of the note. 

But if a person, who is not the payee, indorses a nego- 
tiable note in blank, the better rule is, though it is too late 
to establish it in Massachusetts, that he is to be deemed, 
in all cases, its indorser, and not its guarantor or maker. 
But where the note is not negotiable, the court will write 
over the indorsement such a contract as will best carry out 
the intentions of the parties. 

In a future number, we propose discussing the applica- 
tion of the Statute of Frauds to guaranties of promissory 
notes. 


THE PECULIARITIES OF MARITIME LIENS.' 


NotwituHstanpinG the great excellences of Lord Tenter- 
den’s admirable treatise on the Law of British Shipping, a 
chapter has been omitted which should have been there. 


’ From the Law Magazine for November, 1852. 
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In that work the reader will look in vain for an elucida- 
tion of the nature, the limits, or the ranking of maritime 
liens — points without doubt as interesting in legal theory, 
as they are useful and necessary in practice. Such subjects 
are, of course, familiar to the gentlemen who practise at 
the bar of the Court of Admiralty, and the reports of the 
decisions given in that tribunal afford ample materials for 
supplying Lord Tenterden’s omission. But these membra 
disjecta have not hitherto been sufficiently tempting to 
induce any literary jurist to put them together and trace in 
their collective force the living principles which govern 
the Maritime Court in its adjudications on these points. 
Whenever there exists a /acuna, whether in science or 
act, I conceive it to be every body’s duty to attempt to 
supply it, and this excuse I put forward for the following 
notes. 

In the first place, a maritime lien is a debt privileged to 
be paid out of the res ipsa, i. e., the ship or its incidents, 
the cargo and freight —the condition of the privilege being 
that the debt shall have arisen out of such a transaction 
connected with the res as is cognizable in that court, e. g. 
wages, pilotage, salvage, towage, bottomry, or damage. 
With these maritime liens no other debt, not even a 
mortgage of the vessel itself, can compete ;! but the Court 
of Admiralty, with an entire disregard of their existence, 
whatever their number or amount may be, will sell the res 
to discharge its own peculiar liens. Nor can any other 
court either possess itself of the vessel, or even retain 
possession of it in satisfaction of debts of its own cog- 
nizance, so long as the Court of Admiralty has liens to 
enforce. 

When once the vessel has been arrested by the Ad- 
miralty, no other tribunal can take it out of its custody ; 2 
and it is only the clear balance that may remain in its 
hands after the full payment of the maritime liens, that is 
subject to, or available in respect of other debts, even in 
the case of the bankruptcy or insolvency of the owner of 
the vessel. A common law lien upon the res cannot be 
set up and maintained against a maritime lien when the 
res is about to be sold under the process of the Admiralty ; 
but that court, at the same time that in such a case it will 
forcibly dispossess those who claim to hold a vessel or her 


' Orelia, 3 Hagg. 83; Hersey, Ibid. 407, 408. 
2? Westmoreland, 4 Notes of Cases, 174. 
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stores by virtue of a lien of that kind, (e.g. dock and 
harbor dues, repairs or warehousing,) will protect such 
persons in their just rights by paying them the amount of 
their respective debts out of the proceeds of the sale of the 
res.' 

The first act of the marshal or commissioner of that 
court will be to satisfy all such liens, and the money 
which he will pay into court for the use of the plaintiff at 
whose suit the sale has been made will be a residue only, 
from which these charges and the expenses of the sale 
have been deducted. 

A party having a maritime lien cannot pay himself his 
own debt, for in law he may not even take possession of 
the res, far less break bulk or sell it; but the sale is con- 
ducted by the order and under the directions of the Court 
of Admiralty, which has the exclusive cognizance of these 
matters. Among all civilized nations, from the Romans 
downwards, public policy has adopted the principle of 
privileged debts of this description. 

Such a principle is well understood by the French. By 
the Code de Commerce (liv. 12, tit. 1, p. 190) ships are 
“affectés aux dettes du vendeur, et spécialement a celles 
que la loi déclare privilégiées.”’ 2 

The following debts are privileged, and are ranked in 
order as follows, viz.: —1. The expenses of the sale of 
a vessel under the directions of the court; 2. Pilotage, 
mooring, &c.; 3. The ship-keeper’s expenses until the 
sale takes place; 4. Warehousing tackle, &c., put on 
shore; 5. Harbor dues since the ship’s arrival; 6. The 
wages of the master and crew for the last voyage; 7. 
Moneys lent to the master for the necessities of the vessel 
during her last voyage; 8. Moneys due by the vendor to 


' Harmonie, 1 W. Rob. 179. 

* The meaning of a privilege is so succinctly and lucidly explained in the 
French code, that we cannot forbear extracting the definition there given. 
Code Civil, liv. 3, tit. 18, ch. 1, No. 2093.‘ Les biens du débiteur sont le 
gage commun de ses creanciers, et le prix s’en distribue entre eux par con- 
tribution, 4 moins qu'il n’y ait entre les créanciers des causes legitimes de 
preference.” 2094. ‘‘ Les causes légitimes de preference sont les priviléges 
et hypotheques.” (The French, unlike the Scotch, apply the latter word to 
immoveables only. Chap 3, No. 2114.) Chap. 2, No. 2095. “ Le privilege 
est un droit que la qualité de la créance donne & un créancier d'étre prefere 
aux autres creanciers, méme hypothécaires.” 2096. ‘ Entre les créanciers 
privilegiés la préference se régle par les diff’rentes qualites des privileges.” 
2097. ‘* Les créanciers privilegiés qui sont dans le méme rang sont payés 
par concurrence.” 
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the furnishers and workmen employed in the construction 
of the ship if she has made no voyage as yet, and moneys 
due to creditors for stores, labor, rigging, victualling, &c. 
before her departure, if she has sailed on a voyage; 9. 
Moneys lent on the security of the bottom, keel, rigging, 
and stores for refitting the vessel, victualling, &c., before 
her departure; 10. The insurances upon the ship due for 
the last voyage; 11. Indemnification to the shippers for 
non-delivery of the cargo or averages, &c. It thus appears 


that amongst the French, maritime privileged debts are of a - 


more extended commercial character than the English law 
allows, but the general principle is the same, for they are 
debts connected with the res ipsa. 

The Scotch, adopting from the civil law the same 
principles as the French, have established a similar legal 
security in respect of certain debts. 

Erskine says :! — 

‘* Where a security is established by law to the creditor, upon goods 
which continue in the debtor's possession, it has the special name of an 
hypothee. Of those there were a great variety among the Romans. But 
our law has, for preserving the free currency of trade, reduced them to a 
narrow compass. Merchants and ship carpenters have an hypothec on the 
ship repaired, for the materials and other charges of reparation ; but not 
for the expense of building a new ship, because the necessity is not so 
urgent. Owners of ships have an hypothec on the cargo for the freight, 
heritors on the fruits of the ground, and landlords, on the invecta et illata, 
for their rents. Writers, also, and agents, have a right of hypothec, or 
more properly of retention on their constituents’ writings for their charges 
ot pains and disbursements.”’ 

These extracts will show sufficiently clearly the nature 
of the maritime lien. Its origin and rationale are equally 
plain and obvious. At a period when a registry of shipping 
was unknown, the difficulty of ascertaining the names and 
residences of the owners of the vessel, against which the 
plaintiff (whatever might be his cause of action) was inter- 
ested, would have been insuperable. In our own times, 
when such a registry does exist, the practical difficulty of 
ascertaining all the precise and accurate facts which are 
required to be known, before a personal action can be 
brought in the form which the law necessitates, is very 
considerable. In the case of foreign vessels, it would of 
course amount to perfect irresponsibility or impunity on 
the part of their owners. No other course to protect and 


' The Principles of the Law of Scotland, book 3, tit. 1, s. 13. The same 
authority elsewhere calls the lien ‘‘a tacit pledge.” (Book 2, tit. 6, s. 26.) 
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indemnify, with facility and completeness, the suitors for 
wages, salvage, bottomry, or damage, could be imagined or 
contrived, but the maritime lien and its accompanying pro- 
cess tn rem. 

No one would think, after reading this, that the lien 
at common law could be confounded with the maritime 
lien. 

The identity of the name has, however, led to their 
confusion, notwithstanding .the legal principles of each 
are distinctly different, and are even opposed to each 
other. For the maritime lien does not originate in posses- 
sion, like the lien of common law, but is entirely inde- 
pendent of it. 

Possession has so little to do with the creation or preser- 
vation of a maritime lien, that parties having such a lien 
are not by law allowed to take (far less to retain) possession 
of the res, upon which their lien exists. The only excep- 
tion to this rule is in the case of salvors, and they only are 
allowed to retain possession when it is absolutely necessary 
to do so, if they wish to secure to themselves the compen- 
sation which may be due to them; and the necessity for 
doing so, which is the foundation of such a right, can exist 
only when the ship might by possibility escape the process 
of the court.! In no other case is such an exception to the 
rule allowable, for no other persons except salvors can be 
in a position legally to take possession of a vessel; and, 
therefore, of course, cannot legally retain any possession. 

The Court of Admiralty will take possession of the res 
on behalf of the party, by arrest, and will supersede such 
arrest on bail being given;* and should salvors seek to 
retain possession of a vessel after the production of a super- 
sedeas, they will be attached. 

Pursuing the supposed analogy between things which 
have nothing in common save the name, it has been 
gravely laid down that salvors may retain possession until 
recompense has been made to them [says one authority] ;4 
until an adequate tender has been made [says another] ; 
after which he will be liable to an action of detinue or 
trover, and to damages as well as costs. Mr. Chitty also 
says :— 

‘It is not generally necessary to assert the right of lien ; and where 


? The Glasgow Packet, 2 W. Rob. din 312, 313. 
2 Repulse, ‘4 Notes of Cases, 170. 
3 Towan, 8 Jurist, 222. * Smith’s Merc. Law, 295. 
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the ship is British and the owners responsible, it is always better not to do 
so, but to prosecute the claim for salvage in due course in the Admiralty 
or otherwise.”’ ! 

So inveterate, however, has been the confusion of the 
two sorts of liens, that the judges of the Judicial Com- 
mittee of the Privy Council, in a late case, were required 
to point out the difference. 

In Harmer v. Bell,? (24th April, 1852), which was a 
question of the liability of a vessel to a proceeding in rem 
after a bond fide sale without notice, Lord Chief Justice 
Jervis said : — 


‘* A maritime lien does not include or require possession. ‘The word is 
used in maritime law, not in the strict legal sense in which we understand 
it in courts of common law, in which case there could be no lien where 
there was no possession, actual or constructive; but to express, as if by 
analogy, the nature of claims which neither presuppose nor originate in 
possession. ‘This was well understood in the civil law, by which there 
might be a pledge with possession and a hypothecation without possession, 
and by which, in either case, the right travelled with the thing, into 
whosesoever possession it came. Having its origin in this rule of the 
civil law, a maritime lien is well defined by Lord Tenterden to mean a 
claim or privilege upon a thing, to be carried into effect by legal process. 
And Mr. Justice Story, in | Sumner’s Reports, p. 78, explains that pro- 
cess to be a proceeding in rem, and adds, that wherever a lien or claim is 
given upon the thing, then the Admiralty enforces it by a proceeding in 
rem, and indeed is the only court competent to enforce it. A maritime 
lien is the foundation of all the proceedings in rem—a process to make 
perfect a right inchoate from the moment the lien attaches ; and whilst it 
must be admitted, that where such a lien exists a proceeding in rem may 
be had, it will be found to be equally true, that in all cases where a pro- 
ceeding in rem is the proper course, there a maritime lien exists, which 
gives a privilege or claim upon the thing, to be carried into effect by legal 
process. ‘This claim or privilege travels with the thing into whosesoever 
possession it may come, It is inchoate from the moment the claim or 
privilege attaches; and when carried into effect by legal process, by a 
proceeding in rem, relates back to the period when it first attached.” 

The remarks of Sir John Jervis in general terms intimate 
many of the peculiar properties of the maritime lien; but 
the latter deserve to be stated with a little more particu- 
larity. The lien is not limited to any part of the res, but 
covers the whole of it, one part as well as another, and no 
one part more than another;* and ameliorations or repairs 
made by the owner subsequently to the creation of a lien, 
are by law included in the res, and are equally liable. But 
when they have been done at the expense of a third party, 
such as a lender on bottomry, who, bond fide and in igno- 


' Chitty’s General Practice, 531. 

2 This case, I believe, is unreported. I quote from the shorthand-writer’s 
notes. 

3 Neptune, 1 Hagg. 238. 
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rance of the pre-existing lien, has advanced his money, 
equity steps in and protects his interests.! 

The duration of the maritime lien also is not confined to 
any stated or conventional time, and is not affected by the 
res passing through a voluntary or extrajudicial sale from 
the possession of the owners at the time of the creation of 
the lien into the hands of others. For a lien being a debt 
of so peculiar a character that the res is subjected to its 
discharge irrespectively of its owners, the liability continues 
notwithstanding any such sale. The purchaser on every 
voluntary sale buys the vessel cum onere universali, and 
liable to latent claims.? 

A change of owners, under such circumstances, does not, 
therefore, exonerate the vessel from its liabilities, or in the 
least degree diminish them. In the case of the Druid,’ Dr. 
Lushington observes : — 


‘* There are cases of lien on a vessel acquired before the existing own- 
ers made their purchase. It might possibly be (though I give no opinion 
whatever on the point) that innocent purchasers might be liable to have 
their ship attached and sold for the payment of damage occasioned by col- 
lision before they purchased, in a case where the former owners would 
have been responsible. . . . . As to all cases occurring during the own- 
ership of the persons whose ship is proceeded against, I apprehend that 
no suit could ever be maintained against a ship where the owners were not 
themselves personally liable, or where the personal liability had not been 
given up, as in bottomry, by taking a lien on the vessel. ‘The liability of 
the ship and that of the owners, I think, in those cases, are convertible 
terms ; the ship is not liable if the owners are not, and vice versé.”’ 


In deciding the case of the Bold Buccleugh,* the same 
judge laid down the principle of the persistence of liens, 
even in the case of damage, firmly and without hesitation. 


He said : — 


‘Tt is quite manifest that the mere change of property does not exone- 
rate the ship from liability to be sued. No one can reasonably contend 
that a sale, after a collision with the knowledge of the fact, would produce 
that effect; because, if so, the owners of a vesse! doing damage would 
have nothing to do but to sell her for the purpose of taking from the party 
aggrieved his best security for compensation. Therefore, as a general 
principle, I am prepared to deny that it is true that a mere transfer of a 


' See post. 

2 The authorities for this position are innumerable: — Sydney Cove, 
2 Dod. 13; Batavia, heretofore Unity, 2 Dod. 500 ; Heart of Oak, | Notes 
of Cases, 115; Repulse, 4 Ib. 170; Mellona, 6 Ib. 68-73 ; Bold Buceleugh, 
3 W. Rob. 229; and 7 Notes of Cases, 349. In the last case, the point as 
regarded damage was contested, a distinction being attempted to be made 
between this and other cases. The decision of Dr. Lushington was affirmed 
on appeal. 

3 1 Notes of Cases, 451. 4 7 Ib. 349 
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vessel, which has been guilty of doing damage, can at all diminish the 
liability of that vessel to be arrested.”’ 

After these authorities for the persistence of unsatisfied 
liens, we may fairly be excused for feeling some surprise 
at a position laid down by Lord Tenterden, who says: '— 

** The law of England, which, in all its branches, favors the transmuta- 
tion of property made without frand, as considering such transmutation 
beneficial to commerce, differs in this particular very materially from the 
law of France; for by the French ordinance all ships remain subject to 
the debts of the seller until they have made one voyage at sea under the 
name and at the risk of the new purchaser, unless they have been sold 
under a decree ; and the sale of a ship at sea shall never prejudice the cred- 
itors of the seller.”’ 

It is apparent, on the contrary, that the English and 
French laws concur and are governed by the same prin- 
ciple. 

Notwithstanding the evident persistence or durability 
which the law attributes to unsatisfied liens, it would be 
too much to say that they are indelible. On the contrary, 
they may be extinguished in more ways than one, and on 
some occasions reason and law will require them to be con- 
sidered as forfeited. 

By the French law? the privileges of creditors are ex- 
tinguished (é¢eints) ; in the first place, by the general 
modes of extinction of obligations, viz. — by payment and 
novation, or substitution of a new obligation or security ; 
voluntary remission or release ; compensation or set-off ; 
confusion or union of the creditor and debtor in one person ; 
the loss of the thing; nullity or rescission ; the result of a 
condition having the same effect; and prescription. In the 
second place, by certain specific modes, viz. — by judicial 
sale ; or when, after a voluntary sale, the ship shall have 
made a voyage under the name, and at the risk of the pur- 
chaser, and without opposition on the part of the creditors 
of the vendor. Some of these modes of extinction are not 
applicable to English circumstances, but others are. 

An English maritime lien is extinguished upon payment 
of the debt by the owner, or on his behalf. Where also 
the payment is made by another person without the direc- 
tion or privity of the owner, e.g. where a mortgagee has 
paid seamen their wages, in order to save the vessel upon 
which he has his security, from being wasted by their 
actions, — the lien is equally extinguished, and cannot be 


' Part 1, c. 1, p. 31, edit. 1847. 2 Code Civil, liv. 3, ch. 5, 1254. 
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revived in the person of the payor, who, accordingly, has 
no right of action in the Court of Admiralty in respect of 
his advances. ‘The lien is not transferable. 

In the New Fagle,' a person who had advanced money 
for the seamen’s wages, applied to the Court of Admiralty 
to direct that it might be repaid out of the proceeds of the 
sale of the ship; but that court rejected the application, 
though “ it felt a strong disposition to support the claim, 
because the seamen have a right to resort to the court, and 
take the body of the ship as the means of obtaining pay- 
ment of their wages; but the law of this country has 
always struggled against such claims being allowed.” 

In The Louisa,? an agent applied to be repaid his ad- 
vances to salvors out of money in the hands of the court 
(viz. their award). The court rejected the application, and 
observed that he doubted “whether it would not be incon- 
sistent with legal principles to direct the debts of individ- 
uals to be paid out of salvage money, which would be to 
convert advances on personal credit into a lien on the 
property.” 

The lien is extinguished by bail being given in the 
Court of Admiralty to an action instituted in that court to 
enforce it.3 

The law, from a motive of public convenience, has given 
the defendant a right to substitute an equivalent security in 
the place of his res, which would deteriorate in actual and 
material value by its detention under arrest, at the same 
time that the owner would suffer a negation of profits from 
its compulsory inaction in port. 

The court, however, in the first place, sees that the se- 
curity is good, by an investigation into the financial means 
of the sureties ; and afterwards renders it available against 
them by enforcing it at any time through its own process 
of attachment. °* 

The plaintiff, accordingly, when bail is given to his ac- 
tion, may be fairly said to receive a security nearly as good 
as that which he relinquishes. 

So soon, therefore, as the bail has been taken, the lien is 
gone, and the action which commenced in rem, and but for 
the bail would have been satisfied er re, becomes a pro- 
ceeding in personam ; for the plaintiff, in the room of his 

' 4 Notes of Cases, 427. 26 Ib. 532 

3 Kalamazoo, Shipping Gazette, 16th July, 1851; 15 Jurist, 855. 
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lien, has accepted the personal security of the defendant 
and two fide jussores. In so doing, however, he has had 
no option, for he must accept what the law prohibits him 
from refusing. Where a plaintiff is suing, not the res, but 
the proceeds of it remaining in the registry of the Court of 
Admiralty (upon which he has a lien equally as if the res 
had never been sold'), he may elect to keep, and usually 
does keep them, under arrest ; and here the law will not 
interfere, for the same inconvenience does not result to the 
owner when a limited quantity of specie is so detained, as 
in the case of a vessel, or even a cargo. It is true the 
interest of the money is sunk, but this is a small detriment 
compared with the loss of all the profits which a vessel, by 
employment, would have earned, — the loss of an advan- 
tageous market for the cargo, and the actual deterioration 
of both, which must necessarily result from their detention 
and the accumulation of officers’ fees of possession, dock 
dues, and warehouse charges. 

All existing liens are extinguished by a sale of the res 
made under the authority of a competent court. 

A lien may be forfeited by delay or want of diligence. 
Where the Court of Admiralty at the suit of a prior petens 
sells a vessel, the proceeds of which are wholly absorbed 
by his claim, all other creditors who had co-ordinate or 
equal liens on the same ship, and before the decree might 
have brought their actions to enforce them, are thenceforth 
concluded, their liens are forfeited? and extinguished, and 
the vessel passes into the hands of the purchaser entirely 
exonerated from all her old incumbrances. In this, of 
course, lies the important distinction between a judicial 
and an extra-judicial or voluntary sale, for the latter does 
no more than transfer the ownership, leaving the vessel in 
all other respects exactly as it finds her. 

In all other cases, provided the owners remain the same, 
the Court of Admiralty holds that it has no right to refuse 
to entertain a suit, and therefore that the lien persists, 
whatever may be the amount of delay on the part of the 
creditor.* 

But where the vessel has changed hands since the foun- 
dation of the lien, and the rights of third parties are con- 





' Neptune, 2 Knapp, 94. 

2 Saracen, 2 W. Rob. 453; The Same, on appeal to the Privy Council, 
11 Jurist, 255. 

3 Mellona, 5 Notes of Cases, 452, 
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sequently affected by the creditor’s negligence or delay in 
recovering the debt from the original owners at a time 
when it was recent and practicable, the court might in 
some cases consider the lien, if attempted to be enforced at 
the eleventh hour, and against such third parties, as for- 
feited. I cannot, however, find any reported cases on this 
point. 

In the case before referred to (the Bold Buccleugh), 
Lord Chief Justice Jervis observed : — | 


** ]t is not necessary to say that the lien is indelible, and may not be lost 
by negligence or delay, where the rights of third parties may be thereby 
compromised ; but where a reasonable diligence is used, and the proceed- 
ings are had in good faith, the lien may be enforced into whosesoever 
possession the thing may come.”’ 

There are some adverse decisions which illustrate the 
principles, from which extinction or forfeiture of maritime 
liens proceeds. 

An agreement to refer is no bar to an action in the Court 
of Admiralty, and therefore does not release the lien.! 

In the Repulse,? Dr. Lushington held that the knowledge 
of an approaching or instant sale of the ship, unaccompa- 
nied by dissent on the part of the master, could in no way 
affect his lien upon it for his wages under 7 & 8 Vict. ec. 
112, s. 16, ‘‘ Because,” he said, “I can never hold a man 
bound to relinquish a right without a legal consideration ; 
that is, a consideration available in itself.” 

In the last-mentioned case, Dr. Lushington’s observations, 
in the course of his examinations of the forced analogies 
propounded by the defendant’s counsel in their arguments, 
are discriminating and profound, with the additional charm 
of eloquence and lucidity.3 He said : — 

‘“* The case cited by Dr. Phillimore is that of Jacobs v. Latour, upon the 
strength of which he laid it down, that any person in possession of a lien, 
who allows that lien to escape from his custody, loses the benefit of it. 
That position is perfectly true, but it does not affect this case. ‘The mean- 
ing of that position, truly taken, is this. ‘That where, for instance, a 
stable-keeper has the possession of a horse, he has a lien for the expense 
of keeping the horse so long as he retains it; but if he gives up possession 
of the horse, his lien is gone. So in the case of a ship in dock, so long 


as the owner of the dock keeps possession of the ship, he has a lien upon 
it; but if he allows the vessel to leave the dock, his lien is gone: and 


' Purisima Concepcion, 7 Notes of Cases, 151. 
2 4 Notes of Cases, 170, 171. 
3 Here are, ‘‘ Brevitas sane et venustas, et mundities orationis.” 
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twenty similar cases might be cited. But this is not a case of having pos- 
session of a lien and relinquishing it, beeause the master had no pos-ession 
of a lien according to any principle of law, and never could have so long 
as the ship was in the possession of the court, which, in the first instance, 
must arrest the property. It would be equally difficult to say that a sea- 
man gives up his lien when he quits the ship. But there are different de- 
scriptions of lien: one arises from actual possession ; another by the act of 
the law, giving a remedy by taking possession of the property.’’ 

‘* With respect to the case quoted by Dr. Haggard, (Govett v. Rich- 
mond,) that was a case of this description. The plaintiff had granted to 
the defendant a lease of certain tithes; disputes arose between him and 
another person; an award was made, and after the award was made the 
defendant refused to perform it, and called in a person, named Bignold, 
who had agreed to assign the lease as security for money lent. Bignold 
was aware of the reference, and states, as an excuse for not giving notice, 
that he resided at a distance, and had no advice. But that is a totally dif- 
ferent case from the present. The principle of that case is this. Ifa man 
knows that a certain property is going to be adjudicated upon, in legal 
form, so as to confer a title on one or the other of the litigant parties, he 
having a claim upon that property which does not appear on the face of the 
title-deeds, he is bound to show it if he has notice of the proceedings. But 
in the presert case there was no legal proceeding to confer a title ; it was 
merely a transaction between A. B. and C. D., and it might be that one 
party would have gained by the transaction.” 


In the Margaret,' the agent of the owner of the ship, 
after action brought against the freight by a seaman, had 
given him a bill for the amount of his wages and costs. 
The bill was not sued upon, but, the ship having arrived in 
the meantime, was arrested. In this second action the 
debt was admitted; but it was denied that the ship was 
liable for the costs of the first action, inasmuch as the ac- 
tion should have been proceeded with, or the agent should 
have been sued on his bill. ‘The judge (Sir John Nicholl) 
held the ship to be liable for the wages and the costs of 
both actions. 

The particular conclusion to be drawn from this case 
would seem to be, that where a party having concurrent 
liens (as a seaman has) upon two res belonging to the same 
person, such as the ship and the freight, proceeds in the 
first instance against one of them, and afterwards, owing 
to circumstances, against the other, the release of the res 
first sued, though undoubtedly removing the lien from that, 
does not enure to a forfeiture of the lien on the other res, 
which was not sued. But the general principle upon which 
both cases (the Repulse and the Margaret) were decided is 
the same —there was no payment of the debt, and there- 


1 3 Hagg. 238. 
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fore the lien remained upon the ship, from which it had 
never been legally removed. In each case the res had 
been sold to a third party. 

Where a bill of exchange is taken of even date with a 
bottomry bond for the same loan, the Court of Admiralty 
regards the bill as a collateral security, and the bond as the 
primary security. ‘The holder has his option to sue on the 
bill or the bond, and the taking the additional security does 
not lead to a forfeiture of the lien.! 

I have endeavored to trace out the maritime lien in its 
individual capacity and position. Its ranking or classifica- 
tion, where there is a conflict for payment of many liens 
amongst themselves, I will defer to another paper. 


Recent Ameritan Decisions. 


Supreme Court of Vermont, Chittenden County Circuit 
Nession, June, 1852. 


Satty Meacu v. Ezra Meacu Et ALS. 


Donatio Mortis Causa — Real Estate — Personal Estate. 


A gift of real estate cannot be sustained as a donatio mortis causa 

A gift of all the donor’s personal property, in prospect of death, is a valid 
donatio mortis causa. 

M. being desperately sick, in prospect of death executed to his wife a deed 
in the common form, of all his real estate, and at the same time executed 
a separate deed to her of all his personal property, consisting of the stock 
on his farm, and choses in action. Both deeds were duly recorded. M 
continued hopelessly sick for a littke more than a month after the execu- 
tion of the deeds, when he died. Upon a bill for a specific performance, 
it was held, 

Ist. That the deed of the real estate could not be sustained as a post-nuptial 
settlement, ‘nor could it be construed and carried into effect as a testa- 
mentary disposition of the donor’s property, it not being within the stat 
ute of wills, nor as a donatio mortis causa. 

2d. That the deed of the personal property was valid as a donatio mortis 
causa. 

The question of what amount of property can pass by a donatio mortis 
causa, considered. 


' Lord Cochrane, 3 Notes of Cases, 180 ; Ariadne, 1 W. Rob. 421. 
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Tue case having been argued by counsel, was held under 
advisement until December 7, 1852, when the opinion 
was delivered by 

Reprietp, C. J. — This is a bill in equity, appealed into 
this court from the decree of the chancellor. The facts in 
this case are not very fully shown. but sufficient appears, 
perhaps, to enable us to determine the case understand- 
ingly. 

On the 13th day of May, 1847, Avery Meach being 
desperately sick of consumption, executed in common form 
a deed of all his real estate to his wife the orator, the 
valne being about ten thousand dollars. On the same 
day, and at the same time, he executed a deed of all his 
personal property to his wife also, consisting of stock upon 
his farm, and choses in action to a considerable amount. 
The deeds were recorded in the town clerk’s office on the 
3ist of May, 1847. The grantor continued hopelessly 
sick, until the 23d of June, 1847, when he died. The 
deceased left no child and no father or mother ; his nearest 
heirs being of the degree of brothers. The orator con- 
tinued in quiet possession of the property until August, 
1847, when administration was taken out and the posses- 
sion of the property demanded of her, which she declining 
to surrender, it was arranged, that she should retain the 
possession of the property until this suit could be instituted 
and the title determined. The debts due from the estate 
are between three and four hundred dollars. The grantor 
had adopted a female child, who is now dependent upon 
the orator in some degree. 

It is first important to inquire what the purpose and 
intentions of Avery Meach were, in executing these con- 
veyances, and then how far that purpose can be carried 
into effect, consistent with the established principles of 
law. 

It has been claimed, on the part of the orator, that this 
may be fairly regarded as a post-nuptial settlement, for the 
support and maintenance of the wife, not only during 
the coverture, but also, in the event of the husband’s 
death, and so be upheld as a gift inter vives. But it seems 
to us that the transaction is incapable of being viewed, 
fairly, in that light. It had no reference to any settlement 
upon the wife, for her separate maintenance, during the 
continuance of the relation subsisting between the parties. 
And marriage settlements, whether post-nuptial or ante- 
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nuptial, have a chief reference to the independent support 
of the wife and her dependents, whether children or others. 
A marriage settlement, even a post-nuptial settlement, out 
of the separate property of the husband, which it is per- 
fectly competent for him to make valid against his heirs, 
and even subsequent creditors if he chooses, and which 
have often been upheld by Courts of Equity, even when 
made directly between husband and wife, without the 
intervention of trustees, (2 Story’s Eq. Jur. p. 817, and the 
numerous cases cited in note 2,) would certainly be a very 
gross misnomer, if, by post-nuptial, we were to understand 
an arrangement not made after marriage, which is its 
common import, but one which was only to go into 
effect, and have operation, after the nuptial relation should 
have been forever extinguished by the natural death 
of the husband. It is not claimed, that the terms can be 
extended to any such transaction; but it is believed that 
the present case is incapable of being fairly viewed in any 
other light. Here is a man in the last stages of a con- 
sumption, within a few weeks of his death, and doubtless 
fully conscious of the impossibility of much longer main- 
taining any hold upon property, who makes a sweeping 
disposition, in the present tense, of all his earthly posses- 
sions. Now it is claimed, that this may be treated as a 
rational (and to be maintained in a Court of Equity, it must 
be also a reasonable) disposition of property inter vivos 
between husband and wife, in order to secure a suitable 
provision, or portion, or maintenance, or settlement upon 
the wife. 

Men that have property, and acquire it, as this man did 
by long continued industry and scrupulous economy, do 
not ordinarily, it may be said, part with it at once, and 
without reluctance, even into the hands of the most tried 
friend. This is such a reversal of the relations, hitherto 
subsisting between the grantor and grantee, that nothing 
but the certainty and the nearness of death would have 
induced the change. It is in vain to affect to convince 
ourselves, that any less motive could have formed the 
prevailing consideration for the transaction. 

And could we for a moment entertain the belief, that 
this was intended as a bond fide settlement upon the wife, 
viewed as a mere transaction, inter vivos, it would be 
impossible for a Court of Equity to maintain it, on the 
ground of its unreasonableness. We can entertain no doubt, 
48* 
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570 Recent American Decisions. 
that had the grantor recovered his health, and the grantee, 
by her friends, claimed to hold the property against him as 
a gift, a Court of Equity would have decreed a complete 
restitution, upon the ground that the contract, as a present 
Operative contract, was made under a material misappre- 
hension of the important facts, the real consideration for 
the contract having, in fact, altogether failed. As is said 
in Justinian’s Institutes, upon the subject of gifts mortis 
causa, mors causa donandi magis est, quam mortis causa 
donatio. Death is rather the cause, or consideration of the 
gift, than the mere occasion of its being made. And that 
view applies with great force to the present transaction. 
It had exclusive reference to a period beyond the life of 
the donor, and could never have been intended to have 
any operation in any other event. It was, in fact, a testa- 
mentary disposition of the property. And when a Court 
of Equity is applied to for the purpose of carrying a con- 
tract into specific effect, it ought not to be expected to do 
it in any other sense than that by which it was understood 
between the parties. Refinements, evasions, forced and 
false glosses, have always an ugly sound in the mouth of a 
Court of Equity. If the contract cannot stand upon its 
own foundation, it ought not to be expected of a Court of 
Equity to decree a specific performance. And _ hence, 
while a Court of Equity recognises a settlement of prop- 
erty by the husband upon the wife, even out of his own 
estate, and altogether aside of any property received by 
the husband from the wife, and often without the inter- 
vention of trustees, and originating altogether after the mar- 
riage, as perfectly valid, and to be upheld and its execution 
aided by the court, no case can be found where any such 
settlement of property upon the wife, as the present, re- 
garded as a mere settlement or separate portion, has ever 
received the countenance of a Court of Equity. And in 
Beard v. Beard, (B. Atkins, R. 73,) where one attempted 
to make a very similar settlement upon the wife, in order 
to avoid a will which he had made in a drunken passion, 
at a tavern, by which he had given all his property toa 
brother, Lord Hardwicke says,—“ A man here has done 
two very unreasonable acts, and if it should happen that 
one trips up the heels of the other, it is a very fortunate 
thing to set every thing right again.” But he held the 
conveyence to the wife void, as unreasonable, saying, 
‘‘Neither will this court suffer the wife to have the whole 
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of the husband’s estate while he is living, for it is not in 
the nature of a provision, which is all the wife is entitled 
to.”” And this is the settled law of the Court of Chancery 
at the present day. 

Viewed, then, as a disposition of the donor’s property to 
take effect at his death, the important inquiry remains, 
Can it be carried into specific effect in a Court of Equity? 
There is no doubt always a disposition in Courts of 
Equity to uphold these informal testamentary gifts, so 
far as they are understandingly made, and are perfectly 
reasonable and considerate, which is no doubt eminently 
true of the present case, considered, as it was intended, as a 
disposition of the donor’s property, to become operative at 
his death only. Buta Court of Equity could scarcely be 
expected to reform a man’s last will and testament, even 
if it were certain they could thereby, in the particular 
case, come more precisely at his real intention than is ex- 
pressed by the scrivener, who drew the document, which 
was formally authenticated. Much less could a Court of 
Equity be allowed to create a last will for one, from deeds 
and other writings informally executed by him, and which 
he was at the moment informed and believed, up to the 
time of death, would effect the purpose expressed therein. 
This would be a sweeping, wholesale repeal of all the 
statute requisites in regard to wills. And I confess, that 
during the argument of this case at the bar, which was 
made exceedingly interesting on all hands, I could not 
disabuse my mind of the impression, that stripping the bill 
of all circumlocution, in its full scope it was a petition to 
the Court of Chancery to create out of these deeds, a last 
will and testament for Avery Meach. Feeling from the 
first a ready inclination to listen to the object of the prayer 
of the bill, my mind was nevertheless continually haunted 
with the sense of absurdity at the very singular course it 
seemed necessary to take in order to effect it —7. e. to make 
both the will and probate of the will of the donor. And 
in the examination of the case, with a sincere willing- 
ness to escape from that conclusion, my first impressions 
have been confirmed, at least so far as the real estate is 
concerned. A gift of real estate cannot be sustained, as a 
donatio mortis causa, for that only extends to the person- 
alty. We have, then, nothing remaining, so far as that is 
concerned, but the naked deed from husband to wife. 
This it is admitted cannot operate at law ; and when the 
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Court of Equity is applied to for a decree of specific 
performance, and to compel the execution of the contract 
by a competent trustee, e. g. the administrator, they are 
met on the threshold by the obvious fact, that this was 
understood by the parties, to be neither more nor less than 
a testamentary disposition of the donor’s property. And if 
it is not regarded in this light, it is incapable of being 
sustained as a disposition of property inter vives upon the 
ground of its unreasonableness. We can only say, that 
we deem it impossible to give the deed of real estate the 
effect intended by the parties, without virtually dispensing 
with the essential requisites of the Statute of Wills. 

This view of the subject is not peculiar to this court. 
In alate case in the English Chancery before Vice-Chan- 
cellor Knight Bruce, so late as June, 1851, Moore v. 
Darton, (7 Eng. Law & Equity Rep. 134,) a doubt is sug- 
gested, whether the late English Wills Act, which is not 
more stringent than our own, “has not precluded all 
donations” of personal property mortis causa. But that 
learned judge did ultimately come to the conclusion that 
such was not the case. There can be very Iittle doubt, 
that a case of the character of the present, including 
both real and personal property, and extending to all a 
man’s earthly possessions, would have been regarded by 
that court, as altogether repugnant to the Wills Act, cer- 
tainly so far as the real estate is concerned. 

In the late case of Headley v. Kirby, decided by the 
Supreme Court of Pennsylvania, in May, 1852, (American 
Law Register, November, p. 25,) it was expressly held, that 
“A gift of all the donor’s property in prospect of death, is 
not a donatio mortis causa. It is not valid, unless exe- 
cuted as a written or as a nuncupative will.” The case 
seems to have been very elaborately argued by the most 
competent counsel, and is supported by a somewhat in- 
genious argument from the bench by Mr. Justice Lowrie. 
And the editors of the Register evidently incline to support 
the decision as altogether unanswerable. As the property 
in that case was all personal, and what was done might 
have been regarded as sufficient to constitute a gift mortis 
causa, it may be somewhat questionable how far a donatio 
mortis causa is to be altogether invalidated, by reason of 
its embracing the major part, or the whole of one’s prop- 
erty, if it be in other. respects unobjectionable. Neither 
the English nor American cases have attempted any such 
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criterion before, and it would seem, at first blush, rather 
difficult of application. But if these cases show no more, 
they may be regarded as evidencing a disposition on the 
part of courts in both countries, not to extend these in- 
formal testamentary dispositions of property, in manifest 
abuse and disregard of the salutary enactment in regard to 
wills. 

It only remains to inquire how far the deed of the 
personal property, in this case, can be maintained as a 
donatio mortis causa. 

1. It seems never to have been regarded as any objection 
to a gift, mortis causa, that it was made by the husband 
directly to the wife. The elementary books all so treat it. 
2 Kent’s Comm. 7 Ed. 556, (445); Ib. 178. The civil law 
was clearly so, (Inst. 2, 7, 3; Cooper’s Justinian, 102, 103) ; 
where it will fully appear, that not only gifts mortis causa 
between husband and wife were sanctioned, but even 
between them inter vivos, as donationes propter nuptias. 
And numerous decided cases in the English Chancery fully 
establish the point, that such gifts are good between 
husband and wife. Lawson v. Lawson, (1 P. Williams, 
R. 441); Miller v. Miller, (3 Ib. 356); Jones v. Selby, 
(Prec. in Ch. 300.) The latter case is that of a house- 
keeper to be sure, but the delivery was by giving up the 
key of a trunk, and was held sufficient, notwithstanding 
the donor held the custody of the trunk and received the 
interest on the government security, which was the subject 
of controversy. But the case failed upon another ground. 

2. This case combines, we believe, all the essential facts 
requisite to constitute a good donatio mortis causa by the 
common law, and many of them strikingly identical with 
the very words used by the civil law writers, in defining 
these gifts, from which the thing was transplanted into 
the English law. Mortis causd donatio est, qua propter 
mortis fit suspicionem, eum quis ita donat, ut siquid human- 
itus et contigisset, haberet is, qui accipit ; sin autem super- 
vizisset is, qui donavit, reciperet ; vel si eum donationis 
penituisset, aut prior decesserit is, cui donatum sit. Etin 
summa, morlis causa donatio est, cum magis se quis velit 
habere, quam eum, cui donat: magisque eum, cui donat, 
quam heredem suum. That was the very object and inten- 
tion of this gift; and the transaction answers well enough 
the requisites of the English Chancery law. It was made 
during the last sickness, in the prospect of certain and 
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speedy dissolution, to take effect fully after death only. It 
was but a rational and reasonable gift under the cireum- 
stances, and was intended to become inoperative, in case 
of the recovery of the donor from that sickness, or his 
surviving the donee, or changing his intention. All these 
incidents are not fully set forth in the instrument of 
donation, and we do not find that is essential to the 
validity of such a gift. If that should even prove to be so, 
to a greater extent than appears in this deed, which has 
not been discussed at the bar, we entertain no doubt a 
Court of Equity will lend its aid to fully effect the purpose 
of the donor by supplying any formal defect in the instru- 
ment by way of reforming it, against the personal represen- 
tative, who, in these gifts, is regarded as a trustee for the 
donee. 

Says Mr. Justice Story, (1 Eq. Jur. p. 673,) ‘“ The 
doctrine no longer prevails, that where the delivery will 
not execute a complete gift, infer vivos, it cannot create a 
donatio mortis causa, because it would not prevent the 
property from vesting in the executor. On the contrary, 
the doctrine now established by the highest authority is, 
that Courts of Equity do not consider the interest as com- 
pletely vested in the donee, but treat the delivery of the 
instrument as creating a trust for the donee, to be enforced 
in equity. Duffield v. Elwes, (1 Bligh’s R., N. S. 497, 
530, 534); Same case affirmed in the House of Lords, 
by the name of Dow v. Hicks, (1 Dow. & Clark, 1,) re- 
versing the decree of Vice-Chancellor Leach, (1 Sim. & 
Stu. 239.) In this ease it was finally established, in Eng- 
land, that a bond and mortgage passed by mere delivery, 
Without any written assignment, as a good donatio mortis 
causa. And it seems now to be well settled that any 
chose in action, whether negotiable or not, whether simple 
contract or specialty, if it be the contract, or promise of 
some other than the donor, and do not constitute any obli- 
gation upon the donor, may, by mere delivery, constitute a 
good gift mortis causa. And if there is no formal delivery, 
but an assignment under seal, and perhaps only in writing 
on a separate paper, this will, by being delivered, constitute a 
good delivery of the thing, and create a trust, in favor of the 
donee, against the personal representative. We have noticed 
this in the extract from Story’s Equity Jurisprudence. Lord 
Chancellor Loughborough, in discussing this subject in 
Tate v. Hilbert, (2 Vesey, Jr. 120,) says, “It is not neces- 
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sary to discuss, in this case, whether delivery is necessary 
in all cases. Perhaps it is not diflicult to conceive that it 
might be by deed, or writing.”’ He further intimates, that 
there is no objection to a formal deed, as constituting a 
sufficient perfecting of the gift to create the trust in favor 
of the donee. And upon principle, it would seem, there 
could be no objection to creating the gift by deed, without 
any formal, manual tradition of the thing ; which, in many 
cases, would be difficult, and in others, like the present, 
consisting, in part, of a large herd of cows, altogether idle 
and absurd. And the deed imports conclusively a sufli- 
cient consideration — is an estoppel upon the donor and his 
personal representatives, and, after delivery and_ public 
registration, is a sufficient setting apart of the property to 
the use and control of the donee, and far less liable to per- 
version, or abuse, than any mere parol gift, with the most 
ceremonious delivery. In the case of transfer of property 
by deed, nothing remains to perfect the gift. It does not 
remain inchoate, or incomplete, or in any sense revocable, 
after the delivery of the deed. Chancellor Kent says, (2 
Comm. 559, 7th ed., in note,) “The requisites of a valid 
donatio mortis causa are well collected, in a learned note 
to Walter v. Hodge, (2 Swanst. 106,) where it is stated, 
and proved, that it requires delivery of the property, or the 
documentary evidence of it.””, This has reference, perhaps, 
to choses in action primarily ; but it is diflicult to see why 
the deed of a thing being delivered is not as much a 
delivery of the thing, as the delivery of a bond or note is a 
delivery of the debt. In principle it clearly is so. This 
seems to be a full recognition of this mode of perfecting 
the gift, both by the learned commentator and the annotator 
of Swanston. And if any question could be entertained 
of the sufliciency of the deed itself, after delivery and 
forma! registry, to perfect the gift, we do not perceive but 
there was, in fact, all the actual delivery of this property of 
which it was susceptible, as between husband and wife, 
whose possession is of necessity, in some sense, in fact, 
and always in law, identical. If one had been required to 
devise the best mode of perfecting a gift of this kind be- 
tween husband and wife, it could not perhaps, under the 
circumstances, have been done better, or more in accord- 
ance with legal principles, than this was, altogether acci- 
dentally we must suppose, done. For the thing seems to 
have been got up, in the main, very inartistically ; and the 
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actual delivery is all that could have been made, without 
involving the parties in acts more or less absurd and 
ridiculous. 

In examining the case, it occurred to me that some 
might object to this deed as a gift mortis causa, inasmuch 
as it does not, in terms, very explicitly provide that the 
gift should only take effect after the donor’s death. In a 
mere oral gift this is often implied, from the attending cir- 
cumstances, as is very obvious in the present case. But 
the gift being by deed, we are, in a measure, confined to 
its terms, construed with reference to the attending circum- 
stances. And as this deed professes in terms to convey, 
not only all the donor’s property at the date, but all of 
which he should be possessed at his decease, it is fair, 
we think, to give the words that signification, that the 
donee’s full right under the deed should not become abso- 
lute and perfect, except in the event of the donor’s death. 

But if this were doubtful, there is no doubt a Court of 
Equity would lend its aid to perfect the deed in this partic- 
ular. It is said in Harris v. Clark, (2 Barbour’s 8. C. R. 
94, 98,) by Gridley, J., “ That in gifts inter vivos, a Court 
of Equity will not compel the donor to complete his gift, 
or an executor to complete the gift of his testator ; whereas, 
in the case of gifts mortis causa, the donor may successfully 
invoke the aid of the Court of Chancery for that purpose.” 
In Tollett v. Tollett, (2 P. Wms. 489,) the defective 
execution of a power by will, when it shoul@ have been 
by deed, was supplied in equity in favor of the wife. And 
the defective execution of a power is always supplied, in 
Courts of Equity, when that is necessary, to perfect a gift 
inter vivos, even if that is the only instance in which that 
court does interfere to perfect a gift inter vivos. But it is 
every day’s practice for such courts to lend their aid to 
perfect gifts mortis causa. But this, we conceive, is not 
necessary in the present case. We think, therefore, that 
the deed of the personal property, with the attending cir- 
cumstances, did constitute a good gift mortis causa, and 
that the orator must hold it. And as the taxable costs are 
small, and the suit is an amicable one, and neither party 
fully prevails, no costs should be allowed. 

Decree of Court of Chancery reversed, and case remanded 
to that court te pass a decree according to this decision. 
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Nore. —I have not deemed it important to go into any exposition of 


the history of the law in regard to gifts mortis causa, or indeed into any 
extended discussion of its policy or present state. For, notwithstanding 
the efforts which seem to have been made to limit its operation, even as far 
back as the time of Justinian, who required all such gifts to be made in 
the presence of five witnesses, and also subjected them to the operation of 
the lex Falcidie, by which one was prohibited from disposing of more than 
three-fourths of his estate to the prejudice of his heir; still the thing 
maintains its hold upon the jurisprudence of most of the European states, 
and is evidently a good deal extending its operation in the American 
States. 

One cannot but feel that it was never properly intended to apply to a 
general disposition of a large estate, to the utter subversion of the Statute 
of Wills. And still, when we attempt to limit its operation, we encounter 
embarrassments not readily disposed of. If one may remit adebt of £500, 
about $2500, by the simple act of delivering the receipt for it to a third 
person, a servant attending the death-bed, with a general expression of 
desire, in the briefest words, that the debt should be cancelled, which was 
the case of Moore v. Darton, (7 Eng. Law and Equity R. 134,) and which 
was sustained without difficulty by a distinguished English Viee-Chan- 
cellor, we can scarcely be expected to say that twice that amount is there- 
fore not a good donation mortzs causa. And although, in practice with us, 
this mode of final disposition of property has oftener been confined to some 
favorite articles of personal attire or ornament perhaps, like watches and 
jewels, yet an examination of the cases will show a wonderful variety in 
the character and extent of property disposed of in this mode, often inelud- 
ing all one possesses, consisting of the largest extent and variety of prop- 
erty, both in possession and in action ; and thus, in fact, amounting to a 
nuncupative will. And still I find no case, except the late case in Penn- 
sylvania, where any attempt has been made to limit its operation, on 
account of the comparative or absolute extent of the property disposed of. 
And the more I have reflected upon the subject, and compared the eases, 
with a view to evolve some rational and practicable principle of limitation 
to the extent of its operation, the more | have felt constrained to declare 
that it cannot be done by any powers of abstraction, or generalization, 
which my short sight is able to command. 

If the servant, whose whole estate consists of a few hundred dollars, 
balance of earnings, in the hands of his employer, and five pieces of prop- 
erty, in possession, is to be allowed, in his last sickness, to dispose of it 
to five different persons by mere words, and by committing the entire 
evidence of debt to a fellow-servant, which seems now to come within all 
the best considered cases upon that subject, it would seem invidious to hold 
that when the property amounts to thousands, composing the principal 
estate of a substantial householder, that therefore it could not be conveyed 
in this mode. And if the man of great worldly possessions, who has 
executed his will in the most reverent formality, may, when death presses 
him sore, modify that disposition, which alone the written law of the land 
recognises, by taking from his secret drawer securities for debt to the amount 
of thousands of dollars, and making an irrevocable disposition of them after 
death, by the brief words “I give,’’ and the simple act of delivery to the 
wife, which, in law, is a delivery to himself, a mere change from one hand 
to the other, it would certainly not be easy to say that ene whose whole 
property did not amount to one tithe of that sum, or if it did exceed it by 
hundreds of dollars, could not do the same. And yet it will be noticed, 
that the last case supposed is the well considered and constantly recog- 
nised case of Miller vy. Miller, (3 P. Wms. R. 356.) 
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It ought, perhaps, here to be said, that the present case is decided neither 
upon the sufficiency of the deed, nor of the delivery of the property, such 
as it was, which is not very fully shown in the case, but which we feel 
justified in treating as being such as was natural, under the circumstances, 
where the husband had become so incapable of longer managing or con- 
trolling his property and business, that it fell exclusively under the control 
of the wife, even before his death. It is upon neither of these grounds 
alone that this case is decided, but upon both, not intending to go further, 
in settling the law upon this perplexing subject, than the imperious neces- 
sities of the case demand. 

Some other views of this case undoubtedly might be taken, but most of 
them more or less remote from the actual merits of the case. As a gift 
inter vivos, 1 am not aware that the wife is regarded as possessed of any 
peculiar equity, beyond her legal rights, more than any other donee. If 
the property had been the result of her own earnings exclusively, or of 
accumulations by her for her own use out of an allowance made her by her 
husband, or especially if it had been the result of money which was hers 
at the marriage, or by inheritance subsequently, no doubt a Court of 
Equity, making her equity the basis of its action, might extend relief, in 
many cases, where otherwise it would not. But there is nothing of that 
kind in this case. And treating it as a mere gift inter vivos, a Court of 
Equity will never interfere to make it operative, except in the single case 
of the defective execution of powers, as we have seen, which, in practice, 
are but little known among us. Equity has oftener, by far, interfered to 
earry into effect the apparent purpose of the donor, in regard to his bounty, 
where the gift, although in form a gift infer vivos, was in fact a testamen- 
tary deposition among his heirs. ‘This has often been done in regard to 
donations mortis causa, as we have shown, and, in ene instance certainly, 
in this State, in the case of real estate. Thompson v. Welch, (Ben. Co. 
Sup. Ct. 1849,) not yet reported. 

But that was to do equity and justice among the donees, according 
to the intention of the donor, and when the title at law confessedly 

assed by the deed of gift. And we are aware that deeds of land in this 

tate, in repeated instances, which were in fact testamentary dispositions 
of property, and delivered as escrows, to become operative only in the 
event of the death of the grantor, have nevertheless been sustained and 
held valid, both at law and in equity. But that is upon the principle that 
the deeds were valid in themselves, ard required no aid of a Court of 
Equity. But a deed cannot be delivered to the grantee to become opera- 
tive upon the death of the grantor. In that case it must take effect pres- 
ently, or not at all. ‘The grantee cannot hold a deed as an escrow. 





District Court of the U. States, District of Massachusetts, 
in Admiralty, December, 1852. 


Tue Suie Antarctic, HowLAND, CLAIMANT. 


Lien of Material-men under the Massachusetts Statute — Effect upon such 
Lien of giving Credit — Appropriation of Payments. 

Under the Massachusetts Statute, (Laws of 1848, chap. 290, § 1,) there is a 
lien upon the vessel for materials furnished only to the amount used in 
the construction or repair of the particular vesse 

Semble, if the materials are furnished for the vessel, but are not used in her 

construction or repairs, there is no lien. 
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Where in the purchase of materials to be used in the construction or repairs 
of a vessel, a credit is given, which, as is known by the parties, will 
expire before the completion and sailing of the vessel, the lien is not 
thereby extinguished. The remedy only is suspended during the exist- 
ence of the credit. 

When there are two debts, one secured by a lien and the other not so se- 
cured ; and a general payment is made by the debtor, without any appro- 
priation thereof at the time it is made, either by the debtor or by the 
creditor with the actual or presumed assent of the debtor, the law will 
appropriate it, and will apply it to the extinguishment of the debt secured 


by the lien. 


TH1s was a process iz rem, by which the libellant, Gur- 
don Waterman, sought to recover a balance of $1048 
claimed to be due on account of materials furnished for the 
ship Antarctic, by virtue of the lien given by the Statute 
of Massachusetts, (Laws of 1848, chap. 290, § 1,) which 
provides that ‘“‘ Whenever a debt is contracted for labor per- 
formed, or materials used in the construction or repair, &c., 
of any vessel within the Commonwealth, such debt shall 
be a lien,” &c. 

It appeared in evidence that the libellant, in pursuance 
of a contract with Cannon & Lewis, the ship-builders, de- 
livered a quantity of lumber valued at $1148 at their ship- 
yard, while the Antarctic was building. The evidence, as 
to what portion of this identical lumber was actually used 
in the ship, was conflicting. 'The lumber was originally 
purchased upon a credit of four months. On the Ist of 
January, 1852, the builders made to the libellant a cash 
payment of $100, and gave their promissory negotiable 
note, payable at the Marine Bank, in New Bedford, without 
interest, for $400 more. The note was dated Jan. 6th, 
1852, and was payable in four months. The Antarctic 
was libelled April 28th, and sailed in May following. 

The points taken by the respective counsel, and the 
other facts in the case, sufficiently appear in the opinion of 
the Court, which was delivered substantially as follows by 

Spracue, J. — The first question is, whether the libellant 
has any lien. It is contended by the claimant, that in 
order to create a lien, the materials should have been origi- 
nally furnished for this specific ship, and I have been re- 
ferred to the case of the Calisto, (Davies’ Rep. 29.) But 
it is proper to observe that the language of the Maine stat- 
ute, under which that decision was made, is different from 
the Massachusetts statute. The former requires the mate- 
rials to be furnished for, or on account of, the ship; the 
latter, that they should be used in the ship. In this case, 
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the ship was in the process of building; the lumber was 
delivered to the builders at their yard, and was suitable for 
this ship, and so far as it was actually used in this ship, the 
presumption is that it was contracted for on account of this 
ship. It is said, that the construction contended for will 
give a general and indefinite lien, following the property 
through any number of intermediate hands. Now where 
the circumstances plainly show an individual credit, and 
negative the idea of any other, the lien would not exist. 
When a man sells to a mere lumber dealer, he certainly 
trusts to individual credit, and generally when he sells to 
one not a builder, he has no lien. The debt is to be 
created by the person for materials to be used in the ship. 
I think, in this ease, there is a prima facie lien. 

On the other hand, it is contended by the libellant, that 
there is a lien for the whole amount, whether used or not, 
if it were apparently furnished for the ship. But I cannot say, 
that if it were furnished for the ship, that it would create 
alien, unless used. That is the language of the statute, 
and is equitable. The merchant, contracting with, or pur- 
chasing of the builders, may know about what amount of 
materials has gone into the ship, and may guard himself to 
that extent, but he cannot know what amount the builders 
may have purchased. The equity of the law is, that the 
materials and labor put into the vessel, shall be held as 
security for the payment of those who put them in. 

The second question is, whether such a credit as was 
given by the original contract, excludes the idea of a lien. 
When the original credit was given, it was known by the 
parties that it would expire before the completion or sailing 
of the vessel, and I think there is nothing in it inconsistent 
with the existence of the lien. Such a credit only sus- 
pends the remedy until it expires. 

The more important question is as to the application and 
effect of the note which was given. This note was not 
due when process was commenced, and the credit given by 
it at least suspended the remedy, if it did not displace the 
lien. As to this amount, then, the suit was clearly prema- 
ture. But the claimants contend that the note was absolute 
payment pro tanto. By the law of Massachusetts and 
Maine, a negotiable promissory note is prima facie pay- 
ment. It is otherwise in most of the other States. The 
ease of the Barque Chusan, (2 Story, 455,) was decided 
according to the local law of New York. In the present 
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case, the law of Massachusetts must govern the contract. 
There is nothing in the case to repel the presumption of 
payment. ‘The $100 cash, and the uote, must therefore be 
taken together as a payment of $500. The question now 
is, how is this amount to be applied. The libellant con- 
tends, that, if it appears that for a portion of the lumber 
purchased he has no lien, that this payment shall be applied 
to discharge the portion of the debt not thus secured ; while 
the claimant contends that the payment shall be applied to 
the extinguishment of the lien. This leads us to consider 
the doctrine of the appropriation of payments. The books 
abound with very conflicting opinions on this subject. The 
language of different cases is not capable of being recon- 
ciled. But I think we shall find the dicta more contradic- 
tory than the decisions. The disposition to generalize has 
led to much of the difficulty. Thus, the strongest case 
cited for the libellant, Upham v. Lefavour, (11 Mete. 174,) 
contains the general proposition that the creditor may ap- 
propriate a payment to discharge a portion of the debt that 
has no security ; but the circumstances of this case were 
very peculiar, and required no such dictum to support the 
decision. [The learned judge here entered upon a critical 
examination of the facts in that case, and the grounds upon 
which the decision might properly be placed.]| The au- 
thorities agree that in the first instance the debtor may 
appropriate ; that, failing to do so, the creditor may appro- 
priate at the time, but beyond this point differences arise. 
It is contended, in some of the cases, that the creditor has 
the right of appropriation even up to the last moment, 
and may change a prior application made by him. But I 
think the true rule is otherwise, and is that which is sub- 
stantially laid down in the cases Gass v. Stinson, (3 Sum- 
ner, 98); Pattison v. Hull, (9 Cowen, 773); and Warren 
v. Warren, (6 Law Rep. 501. ) 

All the ‘authorities agree in one point, that the debtor, 
when he pays, has a right to say to what debt the payment 
shall be appropriated ; and this for the obvious reason that 
the debtor might withhold the payment, and if the creditor 
receives it, he must take it on the terms offered by the 
debtor. Now it is said that the debtor failing to exercise 
the right, it reverts to the creditor. Why so? W hat equity 
is there in giving this right to the creditor at any subsequent 
period? If the creditor appropriates it at the moment, and 
with the knowledge of the debtor, and there is nothing said 
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by the debtor, there is a presumed assent to the application. 
Otherwise the law ought to appropriate. Now on what 
principles?) The Roman law adopted the rule of appropri- 
ation sanctioned in the case of Gass v. Stinson, and the 
other cases above cited, that the application was to be made 
as the defendant would have made it if he had expressed 
his choice at the time. ‘Thus, where there are two debts, 
one secured by a penalty and the other not, or one bearing 
interest and the other not, the payment in both cases is to 
be applied to discharge the former, according to the pre- 
sumed intent of the debtor. I am satisfied that the law 
applies the same principle in case of a debt in part secured 
by a lien; that the debtor would naturally intend to relieve 
his property from incumbrance. He had the original right 
of appropriation —the creditor did not exercise the right, 
and the law now comes in and does it as it presumes the 
debtor would have done. The case of Harker v. Conrad, 
(12 Serg. & Rawle, 301,) cited, fully sustains this view, 
and in the present case the circumstances are stronger in 
favor of the claimant. The case in Pennsylvania was a 
case of lien and a general payment, and the court held that 
the builder was bound in conscience to have relieved the 
property sold by him from incumbrance, and therefore he 
must be presumed to have intended so todo. But from 
the circumstances of that case, it is doubtful whether it was 
his pecuniary interest to do so. The presumption was cer- 
tainly a charitable one. But in the present case both the 
obligation and interest of the builders required them to de- 
liver this ship to the claimant free of all incumbrances, for 
he had made advances to the builders equal to the value of 
the vessel. It is therefore to be presumed that they would 
have so appropriated the payments as to effect this object. 
I shall therefore appropriate the $500 towards satisfaction 
of the part secured by the lien. 

The last question to be considered is, as to the amount 
of materials used in this ship for which a lien existed. The 
amount is left somewhat indeterminate, but on the whole I 
must take the builders’ testimony as most satisfactory. 
Under all the circumstances, I shall fix the amount at $700. 
From this the $500 is to be deducted, and a decree will be 
entered for the balance —$200 and costs. 

T'. G. Coffin, for libellant. 
R. C. Pitman and J. C. Stone, for respondents. 
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TAiscellancous Entelligence. 


ProcEeDINGs OF THE Bar vpon THE Occasion or THE DeaTH OF 
Danie Wenster. — Continued from page 532. 


In New York City— A meeting of the Bar was held in the United 
States Circuit Court Room, on Monday morning, October 25th, at which 
the late Chief Justice Jones presided. Mr. Evarts moved the adoption of 
the following resolutions, which motion was seconded by Seth V. Staples, 
Esq., in a brief speech : 

Resolved, That the Bar of New York have heard, with profoundest 
grief, of the death of Daniel Webster, and respectfully offer their condo- 
lence to the family of the deceased upon this sad event. 

Resolved, ‘That in the large capacity and varied powers of his intellect, 
in the culture and discipline of those powers in the highest sphere of 
human action and influence, in a fortune of great opportunities and the 
success of great achievements, Daniel Webster stands first among the men 
of his day and generation, and his name and his fame will be a treasured 
possession to his country forever, 

Resolved, That while the great abilities, thorough and extensive learn- 
ing, powerful and splendid eloquence of Mr. Webster call forth our highest 
admiration —the vast public labors and eminent public services to which, 
for half a century, he has devoted these noble gifts and large acquirements, 
from love of country so pure and enthusiastic, have imposed a great debt of 
gratitude upon his countrymen, which they and their posterity to the latest 
generation can never, by the public tribute of affection, respect and honor 
to his memory, too deeply acknowledge. 

Resolved, ‘That we teel a just pride in the knowledge that the founda- 
tions of Mr. Webster's greatness were laid on the Jearning and discipline of 
the profession of the law, the first principles of his fame were gained in 
its arena, and that throughout a long life he ever honored its votaries, and 
that we esteem his uniform support of the Constitution and the laws of the 
land, his habitual reverence for the judicial tribunals, and his perpetual 
efforts to maintain, extend and illuminate and defend the administration of 
justice among men, in the several spheres of municipal, constitutional and 
international law, one of the chief glories and one of the most lasting ele- 
ments of his renown. 

Resolved, That to the glory of his life, the manner of his death was a 
fitting and majestic close, and leaves no ground for lamentation for his sake 
who has departed, but for his country only and the cause of constitutional 
liberty to which he is lost forever. 

Resolved, That in testimony of respect for his memory, such of our 
number as may be deputed by the chairman of this meeting attend his 
funera! as representatives of our body, and that we all wear the usual badge 
of mourning. 


Hiram Ketchum, F'sq. then spoke as follows : 

The offices of this day belong less to grief and sorrow than congratula- 
tion and joy. It is true that our illustrious countryman, Daniel Webster, 
is no longer numbered among the living, but it is a subject of congratula- 
tion that he lived beyond the ordinary period allotted to human life, and 
that he was perinitted to die as he had lived, for thirty years, in the service 
of his country ; and at his own home, in his own bed, surrounded by his 
domestic family and friends. ‘The great luminary of the Bar, the Senate, 
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and the Council Chamber, is set forever, but it is a subject of rejoicing 
that it set in almost supernatural splendor, obscured by no cloud; nota 
ray darkened. 

I have often heard Mr. Webster express a great dread, I may say a hor- 
rible dread, of a failure of intellect. He did not live long enough to expe- 
rience such failure. I rejoice that he lived long enough to collect and 
supervise, and publish to the world, his own works. Many of our distin- 
guished countrymen live only in tradition ; but Daniel Webster has made 
up the record for himself; a record which discloses, clear as light, his 
political, moral and religious principles, — a record, containing ‘‘ no word 
which, dying, he might wish to blot,’’ or any friend of his desire to efface. 
More than any living man, he has instructed the whole generation of 
American citizens in their political duties, and taught the young men of 
the country how to think clearly, reason fairly, and clothe thought in the 
most simple and beautiful English. He has reared his own monument. 
‘* There it stands, and there it will stand forever.’’ The Rock, which was 
first pressed by the feet of the Pilgrims first landing on the shores of this 
western continent, is destined long to be remembered ; but no longer than 
the oration commemorating that event, delivered two hundred years after 
it occurred, by Daniel Webster. 

The monument which indicates the spot where the first great battle of 
the American Revolution was fought, will stand as long as monumental 
granite can stand ; but long after it is obliterated and scattered, the oration 
delivered on laying its corner-stone, and the other oration pronounced nine- 
teen years after, on its completion, will live to tell that such a monument 
was. The names of John Adams and Thomas Jefferson will be known to 
a distant futurity, but I believe that among the last records which will tell 
of their names will be the eulogy of which they were the theme, pro- 
nounced by Daniel Webster. We all hope, and some of us believe, that 
the Constitution and Union of our country will be perpetual; but we know 
that the speeches and orations in defence and commendation of that Consti- 
tution and Union, delivered by Daniel Webster, will live as long as the 
English language is spoken among men. I might refer to the Capitol of 
the country, to every important institution, and every great name, in our 
land, among the living and the dead ; for there is not one of them that has 
not been embalmed in his eloquence. 

In the few remaining remarks which I have to make, allow me, Sir, to 
speak of some of the personal characteristics of Mr. Webster, as they 
have fallen under my own observation. I have long been acquainted with 
him. From all I know, have seen and heard, I am here to-day to bear tes- 
timony that Daniel Webster, as a public man, possessed the highest integ- 
rity. He always seemed to me to act under the present conviction that 
whatever he did would be known, not only to his contemporaries, but to 
posterity. He was ‘clear in office.”’ He regarded political power as 
power in trust, and though always willing and desirous to oblige his 
friends, yet he would never, directly or indirectly, violate that trust. I 
have known him in private and domestic life. During the last twenty-five 
years, | have received many letters from him ; some of which I yet retain, 
and some have been destroyed at his request. I have had the pleasure of 
meeting him often, in private circles and at the festive board, where some 
of our sessions were not short. But neither in his letters nor in his con- 
versation have I ever known him to express an impure thought, an immoral 
sentiment, or use profane language. Neither in writing nor in conversa- 
tion have T ever known him to assail any man. No man, in my hearing, 
was ever slandered or spoken ill of by Daniel Webster. Never in my life 
have I known a man, whose conversation was uniformly so unexception- 
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able in tone, and edifying in character. No man ever had more tenderness 
of feeling than Daniel Webster. He had his enemies, as malignant as any 
man. But there was not one of them, who, if he came to him in distress, 
would not obtain all the relief in his power to bestow. ‘To say that he 
had no weaknesses and failings, would be to say that he was not human. 
Those failings have been published to the world, and his friends would 
have no reason to complain of that, if they had not been exaggerated. It 
is due to truth and sound morality to say in this place, that no publie ser- 
vices, no eminent talents, can or should sanctify errors. It was one of Mr. 
Webster's characteristics, that he abhorred all affectation. That affectation 
often seen in young men, on speaking in public upon the impulse of the 
moment, without previous thonght and preparation, of all others he most 
despised. He never spoke without previous thought and laborious prepa- 
ration. As was truly said by my venerable friend, who just sat down, 
(Mr. Staples,) he was industrious to the end. When, on leaving college, 
he assumed the place of teacher in an academy, in an interior town of New 
England, the most intelligent predicted his future eminence. After his 
first speech in court in his native State, a learned judge remarked, ‘* | have 
just heard a speech from a young man who will hereafter become the first 
man in the country.”’ The predictions that were made of Daniel Web- 
ster’s career were not merely that he would be a great man, but the first 
man. 

{ have often thought that if other men could have been as diligent and 
assiduous as Mr. Webster, they might have equalled him in achievement, 
When he addressed the court, the bar, the senate, or the people, he ever 
thought he had no right to speak without previous preparation. He came 
before the body to which he was to speak with his thoughts arrayed in 
their best dress. He thought this was due to men who would stand and 
hear him, and the result was, that every thing he said was always worthy 
of being read ; and no public man in our country has ever been so much 
read. 

It may be conceded, (whether it was a virtue or a weakness,) that Daniel 
Webster was ambitious. He was. He desired to attain high position; and 
to surpass every man who had oceupied the same before him. He spared no 
labor or assiduity to accomplish this end. Whether he has succeeded or 
not, posterity must say. I will add that it is true that he desired the highest 
political position in the country; that he thought he had fairly earned a 
claim to that position. And I solemnty believe that because that claim was 
denied, his days were shortened. 1 came here, Sir, to speak of facts, as 
they are; neither to censure nor to applaud any man or set of men; 
whether what has been done has been well dune, or what has been omitted 
has been well omitted, the public must decide. May I be permitted to add 
that, though I am no man’s worshipper, I have deeply sympathized in 
thought, in word, and in act, with that desire of Mr. Webster. I have 
continued this sympathy with that desire, to the Jast moment of his life. If 
there be honor in this, let it attach to me and mine; if disgrace, let it be 
visited upon me and my children. 

Francis B. Cutting, Fsq., in a few remarks, alluded to the recent calam- 
ity as the going out of one of the greatest lights of the world; and to the 
deceased, as eminent as a lawyer, orator, statesman and politician. He 
paid a deserved compliment to his lofty patriotism, his disinterestedness, 
and to the true Americanism of his character, and expressed the sentiment 
that it was a mournful consolation that amidst the throes and anguish of 
expiring nature, he preserved the same noble traits of lofty philosophy and 
true Christian spirit, which he had so often exhibited in his life. The 
dignity (said Mr. C ) of his life was only equalled by the dignity of his 
death, 
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The resolutions being then read again, were adopted unanimously, and 
the chair was authorized to appoint the committee provided for in one of 
them. 

Mr. Ketchum offered a resolution to the effect that the Bar of New York 
join in whatever public demonstration to the memory of Mr. Webster, the 
municipa] authorities should arrange. 


The same morning, upon the coming in of the Circuit Court, Judge 


Betts, District Judge, presiding, Hon. J. P. Hall, the United States Dis- 
trict Attorney, addressed the court as follows : 


May it please your Honor — Since the last adjournment of this court, 
the intelligence, sad but not unexpected, has reached us, that Daniel Web- 
ster is no more. He died yesterday morning in the full possession of all 
his mental powers, exhibiting in his death, as he had always exhibited in 
life, the entire superiority of his mind over all corporeal attributes. When 
we consider his greatness as a man, his public services, his glowing patri- 
otism, his political distinction, his official station, his matchless eloquence, 
and, as lawyers, his professional eminence, which placed him without dis- 
pute, and beyond doubt, at the very head of the American Bar, it seems fit 
that the occasion of his death should not be suffered by this tribunal to pass 
by without some special notice of the event, and some evidence to endurd 
upon its records, of the high consideration with which he was here re- 
garded. 

I rise not, Sir, to pronounce an eulogium upon this great man. ‘ The 
world knows that by heart,’’ and a nation’s tears are at this moment poured 
out upon the bier, where he lies in the solemnity, the repose, and majesty 
of his death 

He died, Sir, as we all could have wished him to die, when the inevita- 
ble hour should come — his profound intellect clear, serene, and unclouded ; 
triumphing over all the infirmities of physical decay, and relying upon those 
religious consolations which are the only solace in the dread hour of mortal 
dissolution. 

I knew Mr. Webster well. T had the honor of his acquaintance, and 
hope it is not too much to say, of his friendship, for more than a quarter of 
acentury. It was his counsel and advice which led me to this great city, 
where I met with professional encouragement far beyond my deserts. I 
have seen him under every variety of circumstances — in the secluded hours 
of consultation, where his chent’s interests seemed to absorb all his remark- 
able power of attention; — I have seen him in the midst of his family cir- 
cles, dispensing and enjoying a genial hospitality. I have partaken of 
his innocent and manly amusements ; I have walked with him alone at 
twilight upon the shore of the “ far resounding sea; ’’ I have seen him in 
the forum and in the senate chamber— his gigantic intellect towering 
above all his compeers ; — and under no circumstances, nor on any occa- 
sion, did | know him to forget his own dignity, or cease to impress, if not 
overwhelm, with the sense of his surpassing greatness. From his lips, J 
never have heard an irreverent, a profane, or an unseemly expression ; 
while his playful wit, his deep philosophy, his varied acquirements, and 
unrivalled powers of conversation, are among the richest treasures of my 
recollection. 

He has gone down to the grave, full of years and full of honors. His 
voice will no longer be heard in the court-room, or in the halls of legisla- 
tive debate; but his example still remains, and his fame, undying, and 
wide-spread as the world, will be cherished among the chief treasures of 
his country. His sun is set, but it leaves behind that long and luminous 
track, which shows what glorious orb it is which has descended beyond the 
horizon. ‘The philosopher, the patriot, the ‘ great man eloquent,’’ has 
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gone to his ‘‘ recompense of reward,’’ and there remains not upon the 
whole earth another intellect to supply his place. 

I move you, Sir, in consideration of our professional Joss, and the na- 
tional bereavement, that this court do now adjourn, and that the cause of 
its adjournment be entered upon its records, to remain there in perpetual 
remembrance of the sad event. 

Judge Betts said the court could not but receive this announcement with 
sentiments of profound emotion, mingled with respect and admiration for 
the illustrious deceased. He had long known and revered Mr. Webster. 
It was not the habit of this court to deliver orations over the illustrious 
dead, and it would merely announce that this court stand adjourned until 
to-morrow, unless any gentleman had any resolution to offer. 


Seth B. Staples, Esq. rose to second the motion of the U, 8. District 
Attorney, and moved that the address just delivered be entered at length 
upon the records of the court. 

Judge Betts directed the clerk to carry the motion into effect, and the 
court then adjourned. 


Upon the same day, in the Supreme Court for that district, before Judges 
Edwards, Mitchell and Roosevelt, A. C. Bradley, Esq., after an address 
to the court, moved an adjournment, which was seconded by the Hon. 
William Kent. 

Mr. Justice Edwards said : 

The court concur readily in the propriety of the motion which has been 
made. Mr. Webster has for a long period stood high in the front rank of 
our senators and statesmen ; his reputation was not only great here, but it 
was also great in other lands. In his negotiations with foreign powers at 
those times when our country was agitated by difficult and trying ques- 
tions, he exhibited distinguished ability, and his efforts were eminently 
successful. In times of domestic agitation, he was always a firm friend 
and steadfast advocate of our Union. His public speeches and addresses, 
although many of them were delivered on political questions in which the 
nation was divided, have been universally admired for the beauty, simpli- 
city and strength of their style, and for their compact and massive argu- 
ments; and those splendid orations’ which he uttered in commemoration 
of great national events, will be read and admired as long as the events 
themselves shall be regarded with interest. His friends and his country- 
men have the consolation that he died at a ripe age, in the full possession 
of his intellect, and while engaged in the active discharge of his duties. 

The clerk will enter the order for the adjournment of this court until 
to-morrow. 


Tue Circuit Court of the United States being in session at Albany, 
on the 25th October, Justices Nelson and Hall presiding, at the opening 
of the court, Samuel Stevens, Msq. addressed their Honors. 

May it please the Court — Since the adjournment of this Court on Sat- 
urday evening, a member of our profession, who, as a jurist, had no supe- 
rior in profound wisdom, deep and varied learning, and in clear, forcible 
and convincing eloquence, in this or any other country ; who, as a states- 
man, justly occupied the highest position in the councils of this nation, and 
the largest space in the confidence and affections of the people of the 
United States, has departed this life. 

Daniel Webster died at Marshfield, a few minutes before 3 o'clock, 
yesterday morning. 

The present year has been singularly fraught with melancholy events, 
both in this country and in England. 
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Searcely three months had elapsed since the nation was called upon to 
deplore and lament the death of Henry Clay. 

It is no injustice to others, Sir, to say. that those two great men, for the 
last forty years, have acted the most important parts in the cuuncils of this 
nation; and that to their patriotism and their wisdom, this country is 
deeply indebted for the stability of its government and institutions, and for 
the unexampled prosperity and happiness of its people. 

England too, during this year, has been called upon to mourn the loss 
of two of her most distinguished sons, Sir Robert Peel and the Duke of 
Wellington. 

It is some consolation to us, Sir, while we most deeply deplore the loss 
of our two great statesmen and jurists, that they were called to their last 
rest full of years, possessing the entire confidence and deep affection of the 
people of the United States ; with well and faithfully earned honors thickly 
clustering around them. 

As an evidence of our heartfelt appréciation of the great loss which our 
profession and our country have sustained in the death of Mr. Webster, 
and as a mark of our never-dying respect for his worth and his memory, I 
move, Sir, that this court do now adjourn. 


To which Mr. Justice Nelson responded as follows : 

The court readily acquiesce in the propriety of this motion. The long 
and eminent life of Mr. Webster in the profession, and in the public coun- 
cils of the nation, well entitles his memory to this mark of respect from his 
professional brethren and the court. It is not too much to say, that in 
our profession, which he loved, he had no superior in this or any other 
country. 

We shall direct the adjournment of the court agreeably to the request 
of the bar, and that the proceedings be entered upon the minutes. 

Judge Hall said : — He was well aware, that on ordinary occasions of 
this character, it would be most appropriate for him to remain silent, and 
leave to the presiding Judge the expression of the sentiments and sympa- 
thies of the court. But having been, so recently, the personal associate 
and official colleague of Mr. Webster, he could not refrain from declaring 
his concurrence in the sentiments already expressed, as well as his deep 
sympathy with those who felt most keenly the afflicting dispensation which 
had taken from us one whose genius and intellect, and eloquence and learn- 
ing, eminently entitled him to rank, by common consent, as the profoundest 
American lawyer, and the ablest American statesman. 


In Baltimore, on the morning of Monday, the 25th October, at the 
coming in of the United States District Court, Z. Collins Lee, Easgq., 
United States District Attorney, announced the death of Mr. Webster, as 
follows. 

May it please the Court —1 rise this morning to announce an event 
which has already east a cloud of sorrow over the whole country. Daniel 
Webster is no more! Death, which a few months ago snatched from the 
arms of his countrymen an illustrious patriot and statesman, has now sum- 
moned away his great associate and compeer ; but not until their years had 
been crowned with age and honors, and the gratitude of mankind. How 
appropriate is it that a Court of the United States should mourn his Joss 
and pay homage to his memory ; for it was to the Union and Constitution 
that his services were devoted, and as their defender and expounder, his 
name will live forever in the annals of his country. 

This is not the place or the time to pronounce his eulogy. That will be 
done by a mourning nation; and although it has been said that 
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“ The paths of glory lead but to the grave,” 


the remembrance of such men as Henry Clay and Daniel Webster will 
flourish above the tomb, ‘* in immortal youth,’’ throughout future ages. 

I move that this court now adjourn, in token of its respect for this dis- 
tinguished statesman and jurist. 

Judge Glenn replied in feeling and impressive terms, alluding to the 
deaths of the three great statesmen, within a few years — Clay, Calhoun 
and Webster — and referred to the distinguished services of Mr. Webster 
in defence of the Union, and adjourned the court over to Friday. 





In the Superior Court of Baltimore City, Judge Frick presiding. After 
the calling of the Jury, Mr. John H. B. Latrobe rose and addressed the 
bench, as follows : 

May it please your Honor — The tolling of the bells yesterday — the 
mourning columns of this morning’s papers — must have suggested to you 
that I rise to announce, before this tribunal, the death of the great man 
that has fallen, and to move that this court do now adjourn, as a mark of 
respect to the memory of Daniel Webster. 

I do not propose to say one word to heighten sensibility for the loss of 
him who is no more. The great statesman, the eminent lawyer, the ac- 
complished and open-handed gentleman — and, above all other characteris- 
tics, the devoted patriot, whose “ life was one long loving thought’ of his 
country, has passed away ; and all men stand silent, — and, in looks, ask 
eachother the question, Who shall take his place? 

Twenty-one years ago le said to the speaker, ‘* Let the young be in no 
haste to embark in politics. ‘The day will come, when all good men and 
true must rally around the Constitution ; and when we raise its banner it 
shall glitter like the oriflamme. That will be the time.’’ And the hour 
passed ; and the year passed; and years on that ;— and then came the 
time predicted : and in the hands of the prophet was the standard; and the 
good and the true rallied around it; and he shook its mighty folds; and 
the disaffected cowered at their thunder ; and he spoke the words of confi- 
dence, until, as though it were the heart of one man, throughout the 
length and breadth of the republic, the heart of the people was with him: 
and now, the folds of the banner droop above his bier! ‘To exalt the fame 
of such an one, is not within the power of any of the countrymen he has 
left to mourn him. But, when a prophet falls, his predictions may be 
reverently spoken of, when his arm is recognised as having averted the 
dangers they foretold. 

I renew my motion, Sir, that this court do now adjourn as a mark of 
respect to Daniel Webster. 

On the conclusion of Mr. Latrobe’s remarks, and after an interval of 
profound silence in the crowded court-room, Judge Frick replied as fol- 
lows : 


When a great man departs forever from the scene of his labors and toils, 
and the seal is about to be set upon the door of his tomb, it is fit and 
becoming that his countrymen should pause for an interval from the 
business of life, to consecrate the hour that consigns his name and his 
actions to the record of human history. 

The life of the eminent statesman, whose death has been so feelingly 
and appropriately announced alike with his labors, have been the common 
property of the nation, to whose prosperity and perpetuity, his transcendent 
gifts and gigantic intellect were immovably devoted. His memory then, 
and his fame must forever be gratefully and pre-eminently associated with 
the trying and perilous periods of our political. history, while he rests now 
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with his compeers who before him have gone from the strife and battle of 
life, to their reward. 

When such men vacate their places on earth, there is a moral dignity 
in the wide-spread sorrow and mourning of a whole people — and this 
court, with deep sympathy in this common bereavement, is prompt to con- 
tribute its own feeble expression, by acquiescing in the proposed suspension 
of public business here. 

The adjournment of the court was then directed by the Judge. 


In the Court of Common Pleas, before Judge Marshall, the Hon. Wm. 
F. Giles rose and announced in an appropriate manner the death of the 
Hon. Daniel Webster. He paid an eloquent tribute to the illustrious 
deceased, and recounted many of the innumerable services which he 
rendered the country, and which have enshrined his memory, lastingly, in , 
the hearts of his countrymen. On concluding his remarks, Mr. G. moved 
an adjournment of the court, which, after a few feeling remarks by Judge 
Marshall, was ordered. 


In the Criminal Court, before Judge Stump, C. J. M. Gwinn, Esq., At- 
torney for the State, rose and said : 


That it had been the fitting custom of this court to express its regret for 
the death of those who occupied high places in the State or National 
Government, or whose names were inseparably connected with the great- 
ness of the whole country. Intelligence has been received of the death of 
Daniel Webster, on yesterday, at Marshfield. To the memory of few 
men could this tribute of public respect be paid with more propriety. In 
his native and adopted States, he occupied at an early age eminent i 
positions; and in the Congress of the United States, and as a cabinet ; 
officer, he divided the public approbation with the truly great men of his 
century. Asa jurist, he had few equals; as an orator, no superior; and 
as a statesman, he exercised over national affairs an influence rarely 
surpassed. Tis great intellectual powers are attested by noble monu- 
ments, which will outlive the sculptured marble, and endure while the 
English language is a spoken tongue. In respect, therefore, to his illus- 
trious memory, it is suggested that the court adjourn to such time as it 
may appoint. 

Wm. Alexander, Esq., after a few appropriate remarks, seconded the 
motion of the State’s Attorney. Judge Stump, on the conclusion of Mr. 
Alexander's address, referred briefly to the services of the illustrious dead, 
and ordered the court adjourned until ‘Tuesday morning at 10 o'clock. 


In the Circuit Court for the District of Columbia, Philip R. Fendall, 
Esq., Attorney of the United States for the District, after an appropriate 
address, read to the court the following proceedings : — 

At a meeting of the members of the bar and officers of the Circuit 
Court of the District of Columbia, on Monday, the 25th day of October, 
1852, Richard S. Coxe, Fsq., was called to the Chair, and A. H. Law- 
rence, David A. Hall, and John A. Smith, Esqs., were appointed Secre- 
taries. 

Joseph H. Bradley announced to the meeting, the intelligence of the 
death of the Hon. Daniel Webster, and submitted the following resolutions, 
which were unanimously adopted : — 

Resolved, That the members of this bar, and officers of the court have 
received with the deepest sensibility, information of the death of Daniel 
Webster. We have had occasion to see and admire his profound judicial 
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knowledge ; his vast proportions, when measured by the ordinary standard 
of the profession ; the luminous path which has marked his professional 
eareer, and the broad light he gave to illuminate the paths by which others 
might walk. 

In common with the whole country, and, we may add, of the whole civ- 
ilized world, we have beheld his career, as a statesman, for more than thirty 
years, filled with the most important events in cur national history. From 
the commencement of his political career he was identified with all these 
great events ; his commanding eloquence, oral and written, present him to 
our view as a patriot and statesman of the highest order, thoroughly ac- 
quainted with the interests of our country, and competent to guide her 
councils in the most perilous times. 

But it is not alone as a jurist and a statesman we have looked upon him; 
we knew him asa neighbor and fellow-citizen, and cherished him in all 
the private and social relations, and we justly sympathize with the Ameri- 
can people, and with them lament his loss. 

A great light is quenched; a gigantic intellect sleeps in death ; a high 
and lofty spirit, which is written in the pages of his country’s history, and 
has made its impression, all that affected its true honor and glory, is at 
rest; a great man, who nobly dared, in an appalling crisis of public 
affairs, to speak those words which shape a nation’s destiny, is no more. 
His example is before us. 

Resolved, That the members of the bar, and officers of the court will 
wear the usual badge of mourning during the term. 

Resolved, That the District Attorney do present these resolutions to the 
court, in order that their honors may take such order thereon, as to them 
may seem fit; that these proceedings be published, and that the chairman 
communicate them to the family of the illustrious deceased, and respect- 
fully tender to them the expression of our sincerest sympathy. 


To which the Hon. James S. Morrell, the presiding Judge, responded as 
fullows : — 

The court sincerely sympathizes with the gentlemen of the bar, in the 
regrets expressed on the occasion of the great national Joss sustained 
by the death of that distinguished man, the late Daniel Webster, and 
think that it is due to hes memory to adjourn the court. 

It is ordered that the resolutions of the bar be entered on the minutes of 
the court. 


Tue Brisery Case 1s tue New Hamesuire Lecistature — The 
alleged attempt at bribery was made by a person not a member of the 
House, upon a member of the Committee on Railreads. We give below 
enough of the evidence to explain the case, which we refer to chiefly as a 
precedent of proceeding in a similar case, should one happen to occur again. 
During the debate in the New ]Tampshire House of Representatives upon 
a bill to unite the railroad corporations, a member stated: ‘* That one 
member of the Railroad Committee had been offered money if he would go 
for the bill during its hearing before the committee. ‘The gentleman was 
before him in the House, and if a committee was appointed to inquire into 
the matter, he would be able to prove what offer had been made to him; 
and, perhaps, another, not a member of the House, could make: some 
disclosures of a similar nature.’’ Much confusion followed this announce- 
ment. ‘The member who was to be bribed was Mr. Freese. of Deerfield, 
and the Speaker of the House was requested to put the question to him, 
inquiring whether any offer had been made to Mr. Freese directly or 
indirectly, to influence his vote as a member of the Committee on Rail- 
roads. He said in reply: 
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He had some business transactions with a certain gentleman, who paid 
him some money and had some left. In coming towards the State House 
the gentleman spoke to him concerning the inquiry before the Committee 
on Railroads on the subject of uniting the railroads, and, showing a roll of 
bills, said if he (Mr. Freese) ** would go for the union, a bunch of that 
money would be no object.”’ 

Several voices called out —‘* Name the man! *’ “*Who is he?’ ** Name 
him aloud! *’ &c., &e., and considerable confusion prevailed. 

Mr. Freese. — ‘* I would rather not te!l the name of the man; he is not 
a member of this House.” 

Many voices shouted —‘* Who is he?”’ ‘* Out with it!’’ ‘ Let us hear 
his name !° 

Mr. Freese said, ‘* The name of the man is James H. Butler of Notting- 
ham.”’ 

The orders of the day were laid on the table, and a Committee was 
appointed to investigate the charge. The action of this committee was 
made unnecessary, however, by the subsequent action of the House, which 
decided to hear the matter in a Committee of the Whole. For when in the 
afternoon the bill came up again, the Speaker read a letter from Mr. Butler, 
pronouncing the statement ‘** unqualifiedly false,’’ and requesting a hearing 
before the House. The hearing was granted. Messrs. Cushing of 
Charlestown, and Pike of Franklin, were appointed a committee to act for 
the House in Committee of the Whole. Ira Perley and N. B. Baker, 
Esquires, appeared at the bar for the respondent. 

The following is the Report of the hearing in the House. 


House, Thursday, Jan. 6. 
Committee of the Whole —[Mr. Bartlett, of Portsmouth, in the Chair.] 

The parties to the hearing in the case of bribery charged against Hon. 
James H. Butler, severally appeared before the Committee. 

Mr. Pike, of Franklin, opened the case in a brief statement, of which 
the following is the basis, and formed the specification furnished the res- 
pondent. 

State of New Hampshire, 
House of Representatives, Nov. Session, A. D. 1852. 

In the matter of the charges against Hon. James H. Butler, of Notting- 
ham, in the county of Rockingham. 

The said Butler is notified — That at the hearing before the Committee, 
evidence will be offered for the purpose of proving that, during said 
November session, there was pending before the said House of Repre- 
sentatives a Bill entitled ‘An Act to provide for the union of the Concord 
and Claremont Railroad and the N. H. Central Railroad Co. in a single 
corporation, to be called and known as the Merrimack and Connecticut 
River Railroad,’’ which said bill had been referred toa standing committee 
of said House, to wit, the Committee on Railroads; that Benj. J. Freese, 
Esq., of Northwood, was a member of said committee ; that while the 
said bill was pending before said committee, the said Butler, at Concord, 
corruptly, with intent to bribe and induce the said Freese to vote in favor 
of said bill, in said committee, did offer to give the said Freese money, 
if he would so vote. ki. L Cushing, 

Austin F. Pike, 
Managers for the House of Representatives. 

Of the above, Mr. Pike continued, there was a general denial by the 
respondent. 

Hon. N. B, Baker then read the following answer to the specification. 

Answer of James H. Butler. 

I never attempted to bribe Benj J. Freese, of Northwood, into the sup- 

port of the union of the Concord and Claremont Railroad, and the New 
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Hampshire Central Railroad, or to the support of any other railroad 
scheme, or into the support of any other bill. I know that there was a 
bill relative to said umion, before the Legislature. I did know that said 
Freese was on the Railroad committee — 1] supposed that said Freese had 
always been opposed to said union. [ supposed he voted against said 
union in committee and every where else. | was in favor of said union as 
a matter of interest to me, as my family connections reside at Charlestown 
in this State. In a conversation with said Freese, some weeks since, 
upon my payment to him of money for a bill he had against me, I ex- 
pressed myself strongly in favor of the bill, and stated that I was in favor 
of said bill, as it would give me a direct route from Concord to Charles- 
town; whereas now I had to go from Concord to Charlestown, either by 
the way of the Coneord, Nashua and Worcester to Groton Junction, 
Fitchburg, Cheshire and Sullivan Railoads to Charlestown, or by the 
Northern, Vermont Central, and Sullivan railroads to Charlestown, or else 
by stages from Bradford to Charlestown ; that in said conversation, or du- 
ring that interview, I did say that ** 1 did not value a hundred dollars if 
that bill passed,’’ or ‘* that one of those packages (3100 packages) was 
of no consequence if the bill passed,’’ or ** that a hundred dollars was no 
object,’’ or ** that I had rather give a hundred dollars than to have the bill 
defeated,’’ or something to that effeet — merely intending to express my 
interest in the bill: but that I never intended such statements as any offer 
to said Freese to support the bill. And I further state, that at the time said 
conversation took place, | never had seen Clark & Co., or any members 
of that firm, who are said to be in favor of said bill, that 1 had not been 
conversed with by them on the subject of the union bill, or with any of 
said firm, their agents or attorneys. James H. Burver. 


Mr. Pike then made a brief statement of what he expected to prove, and 
put his witnesses upon the stand. Mr. Freese and Mr. Butler were both 
examined. After the evidence was closed on both sides, Mr. Perley, for 
the defence, stated to the committee that he would not make any argument 
in favor of the respondent, but Jeave the matter in the hands of the House, 
conscious that on the evidence, sufficient could be based to make up their 
minds on the question. 

Mr. Cushing said it was in accordance with parliamentary rule to report 
by resolution, which resolution he apd his colleague had prepared and 
would offer. ‘The resolution was read as follows : 


Resolved, ‘That in the judgment of the committee, it is proved that 
James H. Butler did, during this session of this Legislature, make to 
Benjamin J. Freese, whom he knew to be a member of one of the standing 
committees of the House of Representatives, a proposition which the said 
Freese had reason to understand and did understand to be an offer to give 
him money, if he would vote in favor of a bill then under consideration of 
said cominiitee ; and that the same was an improper interference with the 
course of legislation, and a breach of the privilege of said House. 

Mr. Cushing moved that the chairman of the committee report the above 
resolution to the House. 

A division was called for on the adoption of the motion, and 126 voted 
for and 63 voted against it: consequently the motion to report was carried. 

Mr. Cushing moved that the committee now rise, report progress, and 
ask to be discharged from the further consideration of the subject. The 
motion was adopted, and Mr. Bartlett reported the resolution in accordance 
with its provisions. 

In the House. — The Speaker in the chair. —The above resolution was 
read to the House by the Speaker, and the question put as to its adoption. 
Mr. Gray of Manchester called for the yeas and nays, which were ordered. 
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The clerk called the roll, when 123 voted in favor, and 126 against the 
resolution, which was lost by 3 votes. 


Law Rerorm in Excianp. — Lord Brougham has introduced into the 
House of Lords a bill for removing what he considers the few remaining 
defects in the Law of Evidence as administered in England. The changes 
proposed are the following — ** The wife of a party is to be competent in 
all but criminal cases, and adultery. Witnesses are to be deprived of the 
protection they are now so unwisely permitted to claim against answering 
questions that might subject them to prosecution, placing all evidence 
given in a court of justice in the position of a privileged communication, 
of which no advantage can be taken beyond the particular case in which it 
is given.”’ 

‘The Law Times has also a paragraph upon Law Reform in Ireland. It 
states that ‘* The Solicitor-General for Ireland has startled the lawyers in 
both countries by a bill for the reform of the practice of the Common-law 
Courts, so far in advance of our own Procedure Act as to put the commis- 
sion to the blush for its short-comings. This bill boldly abolishes the 
system of pleading which our act has only a little amended. It adopts 
the practice of the County Courts, which experience has proved to be per- 
fectly efficient for the ends of justice, of a statement of the cause of action 
in the plaint and summons, without more, and special defences, in the lan- 
guage of common sense, and it adds the further improvement of requiring 
al] statements in the nature of pleadings to be upon oath, thus, at one 
sweep, abolishing sham, false and frivolous pleas, and making the prelim- 
inary to a trial as truthful as the trial itself. ‘These are the boldest inno- 
vations ; but there are many minor ones that might have been worthily 
introduced in England.”’ 


Notices of New Books. 


A Supprement to Harrison’s Anatyticat Dicest. Containing a 
Digest of all the Reported Cases, decided in the Courts of Equity, 
Common Law, Admiralty, and the Ecclesiastical Courts, and by the 
Lord Chancellor of [reland. In the years 1849, 1850, and 1851. By 
R. Tarrant Harrison, Esq., of the Middle Temple. Carefully ar- 
ranged by a Member of the Philadelphia Bar. Vol. VIL. —Supplement, 
Vol. lil. Philadelphia: Robert H. Small. 1853. 


In these days of the multiplication of reports, any book that lessens the 
labor of finding the latest decisions on any subject is gladly hailed and 
readily bought by the profession. And this is especially the case with a 
volume, purporting to be part of a work, so well known and so highly 
esteemed as Harrison’s Digest; a work, of which it is not too much to 
say that it is one of the best digests since Comyn, and executed in a man- 
ner worthy of the authority and importance of the cases digested in it. 
But, unfortunately, there are some members of the bar, who seem more 
inclined to turn to their own advantage the demand thus created, than re- 
ally to lighten the labors of their brethren. And with this class, we feel 
the less hesitation in ranking the compiler of this volume, from the fact 
that he seems to be unwilling to publish his name, and shelters himself 
under the indefinite title of a Member of the Philadelphia Bar, a body 
whose reputation will certainly not be increased by his performances under 
this title. 

These performances seem to consist in cutting up with a pair of scissors 
the Annual Digests of the English Editor, for 1849, 1850, and 1851, and 
then pasting the strips together in such order as would give least trouble 
to the compiler. It is but just to state that the general heads or titles are 
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well selected, and the points decided placed, for the most part, under their 
appropriate heads. For these excellences we presume we are indebted to 
the English Annual Digests. Yet even in these respects, there are some 
defects, as the reader will see, by referring to page (or perhaps more cor- 
rectly, column,) 652, where the head of ** Excerrions”’ is entirely want- 
ing, and all the points, which should properly come under it, follow, 
without any interval, immediately after those belonging to the title ** Evi- 
DENCE.” 

But when we come to examine the order in which the points are ar- 
ranged under their respective heads, we are led to believe that this 
‘*Member of the Philadelphia Bar’’ thought that points, when once 
placed under their appropriate titles, were ‘* carefully arranged,”* and that 
nothing more need be done. Searcely any subdivisions are introduced, 
otherwise than in brackets, at the beginning of a paragraph, so printed as 
not readily te catch the eye. The important head of ** Evinence,” for 
example, has no primary subdivisions ; so that we have no means of find- 
ing the cases decided, or whether any have been decided at all, on any par- 
ticular branch of the law of evidence, without looking through thirty-three 
closely printed columns. By referring to the same title in the real Harri- 
son, (Il. 2690,) we find an example of a truly careful arrangement, with 
which to compare the patchwork of his follower. As a test of the value of 
the subdivisions at the heads of the paragraphs, take the title ** Cuariry.”’ 
We find this title divided into ‘* Generally,’ ‘* Grammar School,” and 
** Chancery, Court of — Jurisdiction in Charity Matters ;’* this last is 
again divided into ** 1. Leases,’’ **2. Powers,” and **3 > Tirusteces;*’ and 
a little later, we find a further subdivision into * 1. Generally,” ** 2. Leases,”’ 
‘© 3. Parochial Funds,’ ** 4. Trustees,’ and ** 5. Practice —Costs."" We 
do not remember any instance of an arrangement so logical and lawyerlike, 
unless it be the head of ** LanpLorp anp TENANT,” in a digest in exten- 
sive use in Massachusetts, which is divided into ‘* 1. Remedies of Land- 
lord,’ **2. Emblements,” ** 3. Tenancies at Sufferance,’? ‘4. In Gene- 
ral."’ The subdivision of ‘* Generally,’’ or ‘General Points,’ seems to 
be a favorite one, under which to place all cases that do not at once range 
themselves under more specific divisions. See Equity, 574; Evipence, 
620; PLeapine at Law, 1015; &e. 

But the most common and Jeast excusable fault in the volume, is the 
repetition, under the same head, of the same point at length, with refer- 
ences to the same case as reported in different books of reports, thus unne- 
cessarily increasing the bulk of the volume, and the labor of the student. 
Not to weary the reader with examples of this carelessness, which oceur 
constantly throughout the book, we would refer to the heads of ** A potHeE- 
cary,”’ and ** Fisnery,’’ each containing only two cases, and each case 
stated twice. On the first page of the title ** Arripavit,”’ a petty point 
as to the proper manner of entitling an affidavit, decided by a single judge, 
and of no value whatever in this country, is stated at great length, three 
times over. So, under ** Avpita Quere ta,” a title filling less than‘one 
column, the point that a motion for a writ of audi/a quere/a must be made 
in open court, and supported by affidavit, is repeated three times. Under 
the title ** Deramation,”’ a decision that the words, ‘* You are living by 
imposture,”’ are not actionable, without showing special damage, is stated 
three times, (pp. 499, 501, 503.) We have selected these small points as 
examples, because it takes less space to state them; but any one, who will 
cast his eye over a few pages of the volume, will find aggravated instances 
of this * iteration,’’ covering half a column or even a column each. 

We take this occasion to remark that we are glad to see that this com- 
piler, (as we believe indeed the Philadelphia lawyers and law books gene- 
rally do,) retains the English way of referring to the English Reports, 
citing Manning, Granger and Scott as ‘* C. B.’’ (Common Bench), Adol- 
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phus and Ellis, New Series, as “ Q. B.*’ (Queen’s Bench), Welsby, Hurl- 
stone and Gordon, as * Exeh.’* (Exchequer), and Clark and Fine lly, New 
Series, as “ Hl. of L. Ca.’’ (House of Lords’ Cases.) Many lawyers, 
instead of being satisfied with the names given to their books by the re- 
porters themselves, and displayed on their title-pages, have fallen into the 
habit of calling them by the names of the reporters. The inconvenience, 
not to say absurdity, of this change, is forcibly shown in the case of the 
Common Bench Reports. Serjeant Manning and Mr. Granger having died 
or retired since the commencement of the ninth volume, the title-page of 
the tenth volume is as follows: **Commos Bencu Reports. Cases Ar- 
gued and Determined in the Court or Common Pueas, in Michaelmas 
Term and Vacation, 1850, and Hilary and Easter Terms, 1851 = By John 
Scott, Esq., of the Inner Temple, Barrister at Law. Vol. X.”’ Now 
what shall we call this volume!’ Not ‘* Manning, Granger and Scott's, 
certainly, for Manning and Granger had nothing to do with it. Not 
** Scott's Reports,”’ for we have already a series of reports by the same 
gentleman, under that name. Not ‘Scott's New Reports,” for a like 
reason. We must either give them the wholly arbitrary name of ** Scott's 
Reports, Third Series,” in which case they will appear to begin at the 
tenth volume, or we must give up our bad habits, and learn to call things 
by their right names. 


A Treatise on Marirme Law. By Henry Fuanpers. 1 Vol. 8vo. 
pp. 444. Boston: Little, Brown & Company. 1852. 


We are glad to see this work of Mr. Flanders, although it cannot fairly 
be considered any thing more than the basis of an enlarged treatise in some 
future edition. In this peint of view the volume is creditable to the author. 
The vast subject of the Maritime Law cannot be properly treated in a thin 
octavo of four hundred pages. The outlines for the use of beginners only, 
could hardly be sufficiently stated within those limits; — much less could 
a complete treatise be written for practical use, either for the lawyer or the 
merchant. We are by no means advocates of thick volumes per se— but 
an author must take sufficient space for the full development of his subject. 
Neither must he, for the sake of keeping the volume within narrow limits, 
neglect to state and briefly discuss unsettled and mooted points, nor, to 
avoid swelling the size of the volume, should he desist from going into 
those practical details which give a book much of its value to the practi- 
tioner, and unprofessional reader. We think, for instance, that the author, 
in discussing ** the title to merchant ships,’ should have examined ** the 
various acts of Congress known as the Registry Acts.”’ It would have 
required labor, and taken room, but an intelligible statement of the requisi- 
tions of the various registry acts, would of itself have been a highly valu- 
able feature of the work, and would have saved the student at least from 
the toil of wading through the statutes. 

We notice also an inaccuracy in stating (§ 477) the Statute of 1790. 
That statute not only requires that on certain vesse!s, and for certain voy- 
ages, there shall be certain quantities of meat, bread and water on board, 
but it provides, that these articles shall be ‘‘ well secured under deck.” 
This last clause, though manifestly, and as the cases show, of great impor- 
tance, is omitted. 

With the exception of some embellishments of style, which perhaps a 
severer taste would diseard, the book is pleasantly written, and is very 
readable. It is the groundwork of a book that is much wanted by the pro- 
fession, and as we have before said, we do not doubt that in the next edi- 
tion the author will make it all that can reasonably be desired. We would 
also suggest that, in all citations from foreign writers, the proof be thor- 
oughly revised and corrected. 
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A Treatise on tHe Law or Evivence. By Simon Greenzear, LL. D. 
Emeritus Professor of Law in Harvard University. Vol. I. Sixth 
Edition. Vol. 11, Fourth Edition. 


The fact that so many editions of both these volumes are ealled for, is 
the best evidence of their merit. We would refer, also, as a proof of their 
worth, to the following announcement in an English paper: ** The death 
of Mr. Chilton has enabled the Lord Chancellor to perform a graceful act 
of recognition of personal and professional merit, in the appointment of 
Mr. Pitt Taylor to the vacant judgeship of the Lambeth and Greenwich 
Courts. Mr. Taylor is known to the profession as the author of the best 
work on the Law of Evidence.’’ It is well known to the profession in this 
country —if not in England — what this best work on Evidenee by Mr. 
Pitt ‘Taylor is; and that Mr. ‘Taylor’s chief claim to merit in that regard 
is, that he prrated, or as Punch would say, Bohn-ed, by the wholesale, Mr. 
Greeuleaf’s ‘l'reatise. See 11 Law Reporter, 135. 


A Treatise on THE American Law or Lanptorp anp Tenant. Em- 
bracing the Statutory Provisions and Judicial Decisions of the several 
United States in reference thereto. With a selection of Precedents. 
Second Edition, revised and enlarged. By Joun N. ‘Taytor, Counsel- 
lor at Law. 1 Vol. Svo. pp. 704. Boston: Little, Brown & Com- 
pany. 1852. 

The design and plan of this work cannot be better stated, than it has 
been done by the author in the preface. It is ‘* intended to present a plain, 
practical summary of the doctrines of the common law, — including the 
English cases, so far as they are applicable in the United States — with 
their statutory alterations and modifications, and the leading decisions in 
those States where legal science has been most cultivated and improved. 

** Beginning with the several modes of creating 2 tenancy, its varieties, 
commencement and termination, the work proceeds to treat of the formal 
parts of the instrument of demise, its execution, and the capacity of the 
various contracting parties thereto; explains the rights and habiliues gen- 
erally incident to the relation of landlord and tenant, embracing the subject 
of division fences and party walls, mutual liabilities for negligence, of 
nuisances, easements, with the rights of way, commons, fisheries, water- 
courses, removal of buildings, and support from neighboring soil and build- 
ings. It then examines the special covenants and conditions which the 
parties usually employ for the purpose of limiting and defining their re- 
spective rights and duties; the consequences of an assignment of the lease 
as well as of the reversion; the several modes of dissolving a tenancy, 
and the consequences of a dissolution, including the penalty of holding 
over, the right to emblements and the removal of fixtures; together with 
the legal remedies open to either party, and a selection of the most ap- 
proved precedents of leases and forms of proceeding.” 

From the examination which we have been able to make of the book, 
we should think that Mr. Taylor had been eminently successful in the 
execution of his plan, and that he has given to the profession, and to those 
two large classes, the letters andthe hirers, a complete and, practical book. 


Aw Essay on tue Trtan sy Jury. By Lysanper Spooner. Boston: 
John P. Jewett & Co. 1 Vol. 8vo. pp. 254. 

The character of this book is best shown in its opening sentence. ‘* For 
more than six hundred years, that is, since Magna Charta in 1215, there 
has been no clearer principle of English or American constitutional law, 
than that in criminal cases, it is not only the right and duty of juries to 
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judge what are the facts, what is the law, and what was the moral intent of 
the accused : but, that it is also their right and their primary and paramount 
duty to judge of the justice of the law, and to hold all laws invalid that are 
in their opinion unjust or oppre ssive, and all persons guiltless in violating 
or resisting the execution of such laws.”’ The italies here are Mr. Spoon- 
er’s. They evidently are intended to point out what he considers the chief 
excellence of his theory. It is well that the attention of the reader is 
thus excited at the threshold, for the statement of the author's theory is 
its best refutation. If it be true, then one juror may nullify any and all 
laws. Nor would he be restrained therefrom by the ordinary obligations 
of the juror’s oath, for the author, in a chapter upon ** Moral Considera- 
tions for Jurors,”’ advises that substantially ‘* The only oath which it would 
seem a man can rightfully take as a juror, in either a civil or criminal case, 
is that he will try the case according to his conscience.”” 

The subject is by no means a new one with Mr. Spooner. In many of 
his published pamphlets upon questions of reform, he has specified the 
advantages to be gained by the establishment of his theory. No one can 
say that they are not its logical and legitimate consequences. Nor perhaps 
can it be said, that Mr. Speoner’s views are not themselves the fair and 
necessary result of that theory entertained by a few judges, (and fortu- 
nately but by few,) that in criminal cases the jurors are judges of the law, 
If jurors ean judge of the law, they may pass upon the intent of the legis- 
lature in enacting the law ; and in settling the intent of the legislature, 
they will judge of the feelings of the legislators by their own, and will 
hesitate to do them the justice to suppose it possible that they could have 
intended to pass a law which could bear so objectionable. We know of 
no useful purpose which the book can answer, except it be to show the 
absurdities and follies to which such opinions naturally lead. 

In discussing the question, Mr. Spooner satisfies himself, that the 
** juries of the present day are illegal,’’ and that no judge appointed by 
the executive or elected by the legislature, and responsible to the source 
of his authority, can legally preside in any criminal trial. In such trials 
all judges are illegal ‘* except those chosen by the people, and entirely 
free from all dependence upon and all accountability to the executive and 
legislative branches of the government.”” Another opinion of his is, — 
‘*'That there has probably never been a legal jury, nor a legal trial by jury, 
ina single court of the United States since the adoption of the Constitu- 
tion.”” P, 156. 

Mr. Spooner has the merit of speaking out boldly what he thinks. He 
conceals nothing, nor does he shrink trom any conclusions to which his 
reasonings lead him. We will close this brief notice by quoting from this 
book and from his Defence for Fugitive Slaves, some passages explaining 
the uses Jo which he would apply his theory of the power of the jury. 

We think that ** Legislators and Judges’ will be greatly grieved upon 
ascertaining Mr. Spooner’s opinion of them as a class. ‘* Legislators and 
Judges are necessarily exposed to all the temptations of money, fame, and 
power, to induce them to disregard justice between parties, and sell the 
rights and violate the liberties of the people. Jurors, on the other hand, 
are exposed to none of these temptations.’’ P. 124 

‘* It is extreme folly for a people to allow such dependent, servile, and 
perjured creatures — [the writer, if it ean be believed, is speaking of 
Judges as a class] — to sit either in civil or criminal trials; but to allow 
them to sit in criminal trials and judge of the people's liberties, is not 
merely fatuity, — it is suicide.”’ P. 164, note. 

In the appendix to the Trial by Jury, Mr. Spooner discourses upon 
Taxation — ** It was a principle of the common law, as it is of the law of 
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nature and of common sense, that no man can be taxed without his personal 
consent. ‘The common law knew nothing of that system which now pre- 
vails in England, of assuming a man’s own consent to be taxed, because 
some pretended representative whom he never authorized to act for him 
has taken it upon himself to consent that he may be taxed. If the trial 
by jury were re-established, the common law principle of taxation would 
be re-established with it ; for it is not to be supposed that juries would en- 
force a tax upon an individual, which he had never agreed to pay. . . It 
is therefore a first principle, a very sine gua non of political treedom, that 
a man can be taxed only by his personal consent. And the establishment 
of this principle wth trial by jury insures freedom of course ; because, 
1. No man would pay his money unless he had first contracted for such a 
government as he was willing to support; and 2. Unless the government 
then kept itself within the terms of its contract, juries would not enforce 
the payment of the tax. Besides, the agreement to be taxed would proba- 
bly be entered into but for a year atatime. If, in that year, the govern- 
ment proved itself either inefficient or tyrannical, to any serious degree, 
the contract would not be renewed.”’ 

In his Defence for Fugitive Slaves, Appendix D, pp. 69, et sey., Mr. 
Spooner suggests — ‘‘ That if jurors in criminal cases have a right to 
judge of the law, it would make it safe to resist the execution of all those 
unequal and iniquitous revenue Jaws, which in reality confiscate ten, twenty, 
thirty, or fifty per cent. of one man’s property, under pretence of taxation, 
while ninety-nine one-hundredths, more or less, of all the other property of 
the country goes free of taxation.” 

‘Tt is as much the duty of a man to defend his property against such 
laws, as to defend it against pirates and highwaymen. And the execution 
of such laws would certainly be resisted, if it were understood that jurors 
had a right, in trying men for such resistance, to judge of the justice of 
the laws. The laws against smuggling also, which confiscate a man’s 
entire cargo as a punishment for evading a tax-gatherer, who, but for the 
evasion, would have seized a half or a quarter of it, would be nullified by 
the trial by jury.”’ 

** The true trial by jury would also abolish the government monopoly in 
the carriage of letters and papers.” 

** It would also open all vacant wild lands to the settler, free of charge 
by, or interference from, the government.”’ 

** What is true of lands, is true also of all mines, salt springs, &c., 
which men find in the earth.”’ 

‘‘In the State goveraments, the trial by jury would abolish all restrie- 
tions upon contracts, that are intrinsically Jawful, between man and man. 
It would, for example, abolish the Jaws which prohibit free banking and 
limit the rates of interest ; laws which make currency scarce, and make 
credit and capital difficult to be obtained. Also, the iaws which forbid 
the sale of certain commodities, unless inspected by officers of the govern- 
ment ; which forbid men to act as pilots, auctioneers, or innholders, unless 
specially licensed ; and all other laws, which require that mea obtain a 
special license from the government for doing any act or business that is 
intrinsically lawful.”’ 

‘** The trial by jury would compel the free administration ef justice. A 
man has a natural right to enforce his own rights, and redress his own 
wrongs. If one man owe another a debt, and refuse to pay it, the creditor 
has a natural right to seize sufficient property of the debtor, wherever he 
can find it, to satisfy the debt. If one man commit a trespass upon the 
person, property, or character of another, the injured party has a natural 
right either to chastise the aggressor, or to take compensation for the injury 
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out of his property. . . . If the government will forbid a man to protect 
his own rights, it is bound to do it for him, Sree of expense to him. 
so long as government refuses to do this, juries, if they knew their duties, 


Insolvents in Massachusetts. 


would protect a man in defending his own rights.”’ 


Lnsolvents in fAassachusetts. 


Name of Insolvent 


Bailey, Elisha K. 
Bartholomew, Jesse 
Beal, Franklin 
Bennett, William F. 
Blias, Alfred A. 
Bliss, Augustus B, 
Bumpus, Marcus 
Chappell, John L. 
Chase, Joseph 
Cheney, Joseph 
Converse, Silas 
Coates, Benjamin P. 
Cowee, Person 
Ewell, Jacob A. 
French, Enoch 
Gove, Charles J. 
Greely, Noah 
Griffith, Paul T. 
Hall, David 

Ham, Luther A. 
Hammond, John Q, 
Hitcheock, Joseph 
Holbrook, Joel 
Holbrook, Royal 8. 
Jones, Abel 

Lackey, George 8. 
Lewis, Ira W 
Lyman, Rufus E. 
Mosier, Lemuel et al 
O’Brien, Timothy 
Parker, Calvin J. 
Parks, Milton M. 
Pillsbury, Amos D. 
Potter, Abraham J, et al. 
Rawson, Caleb 

Ray, Trask 

Rich, Chailes HH. 
Ruggles, Francis E. 
Ryder, Barnabas C. 
Sherwin, Thomas 3. 
Sibley, Heary J. 
Slate, Samuel W. 
Smith, &. A. et al. 
Smith, George W. 
Smith, J. 

Stearns, Moses 
Sylvester, Francis M. 
"I hayer, Richard 
Thompson, Grenville 
Tothill, William 
Tuttle, John B. 
Wells, David D et al. 
Wells, Isaac W. etal. 
Whiting, E. W. 
Whitney, Join E. 
Whittemore, Charles F, 
Woodward, George 


| 


| Residence. 


| Ashland, 
Sheffield, 
| Abington, 
| Boston, 
Attleborough, 
Shrewsbury, 
| Wareham, 
|Chatlestown, 
| Harwich, 
| Boston, 
| Worcester, 
| Boston, 
| West Boylston, 
|Quiney, 
| Randolph, 
Boston, 
South Reading, 
| New Bedford, 
| Boston, 
| Boston, 
{Lynn, 
| Fitchburg, 
Randolph, 
Randolph, 
Fitchburg, 
Milford, 
Randolph, 
Southampton, 
Dartmouth, 
Becket, 
Westborough, 
Winchendon, 
Lawrence, 
Dartmouth, 
Worcester, 
l'empleton, 
Meditord, 
Dorchester, 
Rochester, 
Conway, 
Sutton, 
Northfield, 
Andover, 
Leominster, 
Andover, 
Cambridge, 
West Bridgewater, 
Randolph, 
Abington, 
Cambridge, 
Newburyport, 
Whately, 
Whately, 
Boston, 
Westminster, 
i Fitchburg, 
| Boston, 


} 
| 
| 











Sommencement of 


Pr ceedin rs 
Dec. i, 
“ 20, 
“« @, 
“ 6, 
“ € 7, 
“ 9, 
Oct. 23, 
Dec. 29 
= 2s 
Nov. 3, 
Dec. 18, 
Nov. 3, 
Dec. 6, 
“ 6, 
“ 4, 
Nov. 1, 
Dec. 2 
“ 27, 
a 
“ 4, 
- 
“- BR, 
“ 7, 
= = 
“ 8 
oe . 
21, 
“ 31, 
“ 97, 
“30, 
> 
“ 17, 
“ 14, 
<< HS, 
= 
“ 93 
‘“ 7 
“13, 
“97, 
~ te 
“ . 
2s, 
<« @, 
‘“ 
13, 
“ oO, 
“13, 
. 
“ce, 4, 
Nov. Is, 
Dec. 20, 
“ 9, 
so MK 
oe 4, 
.e & 
“« KH, 
Nov. l, 
Dec. 2, 
“ 20, 
Nov. 11, 


j Name of Commissioner, 
Asa F. Lawrence. 
J. BE. Field. 
‘Perez Simmons. 
Frederic H. Allen. 
b. P. Hathaway. 
Henry Chapin. 
Perez Simmons. 
Asa F. Lawrence. 
©. B. H. Fessenden. 
John M. Willams. 
Heury Chapin. 
John M, Williams, 
Charles Mason. 
/William 8. Morton. 
William 8S. Morton. 
John M. Williams, 
Frederic H. Allen. 
E. P. Hathaway. 
Frederic H. Allen. 
Frederic H. Allen, 
John G. King. 
Charles Mason. 
William 3. Morton. 
, William 8. Morton. 
\Charles Mason. 
|Henry Chapin. 
William S. Morton. 
Haynes H. Chilson. 
E. P, Hathaway. 
J. E. Preld. 
|Henry Chapin. 
Charles Mason, 
John G King. 
iE. P. Hathaway. 
Henry Chapin. 
|Charles Mason. 
Frederic H. Allen. 
|William 8. Morton. 
John J. Russell. 
iD. W. Alvord, 
|Henry Chapin. 
D. W. Alvord, 
John G. King. 
i\Charles Mason, 
John G. King. 
Asa F. Lawrence, 
Perez Simmons. 
Witliam 8. Morton. 
Perez Simmons. 
Asa F. Lawrence. 
Daniel Saunders, Jr. 
'D. W. Alvord, 
0D. W. Alvord. 
'John M. Williams. 
Charles Mason. 
Chatles Mason. 
John M. Williams. 


And 
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